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The next time you boaraa 
Street car, notice how 
smoothly it starts and stops, 
how quickly it gathers 
speed. Much of this im- 
proved equipment carries 
the General Electric mono- 
gram—the same monogram 
as on the efficient and 
dependable electric appli- 
ances that save time and 
laborin the electrifiedhome. 


Crowds 


. . . and the 


Street Car’s answer 


UT of the multiplying per- 
plexities ofthetrafficproblem, 
one fact emerges clearly; the elec- 
tric street car is our most efficient 
meansof moving masses of people. 


Thestreet car passenger occupies 
six square feet of traffic space. The 
automobile passenger requires an 
average of 44 square feet. In thirty 
of our largest cities, street cars are 
now Carrying over 30,000,000 pas- 
sengers daily. Attempt to put them 
in automobiles, and the street— 
which cannot easily expand its 
curbs—would be too narrow to 
hold them. 


The street car is handling the 
crowds. Hundreds of capable and 
far-seeing street railway executives 
are busy modernizing equipment 
and improving schedules so that 
to-morrow and the day after, winter 
and summer, this essential public 
servant may do its work even 
better and win a still larger 
measure of popular cooperation. 
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You can increase 
your income 








You can put your spare money to work 
where it will substantially increase your 
income. 


Invest it in Cities Service Common stock at 
its present price and you get a net yearly 
yield of about 7%—and your dividends are 
being paid to you monthly, part in cash 
and part in stock. 


Let us send you full information about this 
strong security which has a $100,000,000 
record as a dividend payer over the last 18 
years. The coupon is for your convenience. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street (A) New York City 


Branches in principal cities 


Mail the Coupon 





H. L. Doherty & Co. 

60 Wall St., New York 
Please send me full in- 

formation about Cities Address 

Service Common stock and 


its 18-year dividend rec- 
ord. 
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Issues of Pupsiic Utiities FortTNIGHTLY 
for February 7th, February 21st, and March 
7th are now entirely out of print. Every 
copy of these dates has been sold, and no 
further orders can be filled. 

* « 

From the Editor’s point cf view this demand 
for the magazine is as gratifying as it is dis- 
appointing to our new subscribers. “Out of 
print” means to the Editor what “Standing 
room only” means to the theatre manager. 

* 


THE moral is plain; insure the regular 
receipt of your copy by entering your sub- 
scription now. 

* . 

Wuen Mr. Average Citizen is compelled 
to wait on a street corner for a car or a bus 
that doesn’t come along as promptly as Mr. 
Average Citizen thinks it should, he is 
likely to become impatient and want to “do 
something about it.” 

* * 

SoMETIMES he writes a letter of complaint 

to the Public Service Commission. 
* * 

So far as the Average Citizen knows, the 
Public Service Commission is maintained for 
the specific, if not the exclusive purpose of 
attending to such complaints from Average 
Citizens. 

* * 

Tuat is only one of the many misconcep- 
tions of the functions of a Public Service 
Commission; there are innumerable fallacies 
abroad about these regulatory bodies—so 
many, indeed, that the Editor believes that’ 
the views of a Public Service Commissioner, 
on this subject, from his inside vantage point, 
are of real interest. 

+ * 

So he invited one of the most prominent 
of these Commissioners to contribute an 
article on the subject; it comes from the 
facile pen of Hon. Frank P. Morgan, Asso- 
ciate Commissioner of the Alabama Public 
Service Commission. 

* * 

“WHEN the invitation came to me” Mr. 
Morgan admitted, “to write an article on 
this subject I hesitated about accepting. The 
hesitation was not caused by any paucity of 
material; on the contrary I was embarrassed 
by a wealth of material and a realization of 
the impossibility of treating in detail even a 
few of the most common fallacies about 
State Public Service Commissions and their 
functions in one magazine article. 

+ * 


“THEN, too, there exists, particularly in 
my own State of Alabama, an element which 
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ignores the laws laid down by the legislature 
and the couris, the laws by which the Com- 
missions must be guided in issuing orders; 
any statement, no matter how sound and how 
fair, which runs counter to the views of this 
element is met with a volley of abuse and 
misrepresentation from it. 

. . 


“TELLING the people the truth, however, is 
a duty a public official owes to the public, 
no matter whether the public likes it or not. 
How are the people to know the truth if their 
public servants withhold it from them 
through timidity? I accept the invitation.” 

. * 

COMMISSIONER Morgan’s contribution will 
appear in the coming issue of Pustic 
Utimitres Fortnicgnotty—out April 18th— 
under the title “Common Fallacies About 
Public Service Commissions.” 

* * 

In this issue of Pusric Utiities Fort- 
NIGHTLY the reader will find several new 
and interesting decisions of State Commis- 
sions. For instance: 

* + 

A NoveL plan of dividing street cars into 
groups and painting each group with a par- 
ticular emblem, as part of a selective stop 
system, has met with the disapproval of the 
Indiana Commission; (see page 161, of “Pub- 
lic Utilities Reports,” in the back of this 
volume). The Commission believes that the 
resulting confusion of such a _ complicated 
scheme would not improve service. 

+ « 


PATENT car wheels may reduce noise on 
street car lines, but the Illinois Commission 
has refused to order their installation. The 
Commission considers this a matter over 
which the company itself has control. (See 
page 164.) 

. * 

THE difficulties of an attorney who objects 
to the discontinuance of his telephone service 
for nonpayment received the attention of the 
Maryland Court of Appeals, in Surratt v. 
Chesapeake & Potomac Telephone Company, 
(see page 166). Claims that the bills ren- 
dered were inaccurate and grossly excessive 
and an offer to pay the amount properly due 
are the basis for the controversy. 

* * 


In these days of electrification on the 
farm the terms on which rural consumers 
can obtain service are of importance. The 
policy of the Torrington Electric Light .Com- 
pany in this matter has been scrutinized by 
the Connecticut Commission; (see page 171). 


(Continued on page VIII) 
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PAGES WITH THE EDITOR (continued) 


CaN a natural gas company which has 
entered into a contract that reduces the cost 
of obtaining its product below the cost of 
producing it with its own plant capitalize the 
difference or any part of it? This is one 
of the many ‘questions discussed and passed 
upon by the Montana Commission. New 
rate schedules proposed by the Great North- 
ern Utilities Company are disapproved. (See 
page 176.) 

* * 

ANOTHER decision by a State Commission 
on the question of the proper procedure in 
obtaining the right to develop water power 
is found in Re New-Kanawha Power Com- 
pany, decided by the West Virginia Com- 
mission, (see page 215). Other questions 
relating to the development of water power 
are treated in the case of Tennessee Eastern 
Electric Company v. Hannah, before the 
Supreme Court of Tennessee, (see page 218). 

* * 

ANOTHER new feature of the magazine in 
this issue—a review of the new books and 
magazine articles that treat of the manage- 
ment and regulation of our public utilities. 

* ” 

THE growing interest in the many practical 
problems—financial, economic, and political 
as well as legal—that confront public utility 
executives under the present system of regu- 
lation, is commanding the consideration of 


the country’s foremost authorities. 
+ * 


THE most important of their writings will 
be brought to the attention of the readers of 
Pusiic Utiiities FortNIGHTLY in the form 
of occasional commentaries and abstracts. 

* 


PERHAPS it was merely coincidence that 
brought five letters, in a single day, from five 
professors of economics in five different uni- 
versities and colleges in five different states— 
and all in commentary on Pustiic UTILITIES 
FORTNIGHTLY. These five commentaries speak 
for themselves; here they are: 

* * 


“There can be no question but that Pus- 
tic Uriities FortTNIGHTLY is a most valu- 
able addition to the sources of information 
available to students of public utility eco- 
nomics.” 

—Pror. JAMES C. BonsRIGHT, 
Columbia University, New York. 
* * 


“THE new magazine, Pusiic UTILities 
FortTNIGHTLY, fills a real need in the com- 
bination in one volume of the outstanding 
current decisions of commissions and courts, 
and of timely articles on vital problems in 
the field.” 

—Pror. C. O. RUGGLEs, 
Harvard University, Boston. 
*~ +” 


“Pusiic Utiitres FortNIcHTLY is a live 
and interesting periodical in its special 
field, and I am sure it is rendering’ a 


while service to all concerned.” 
—Pror. I. L. SHARFMAN, 
University of Michigan, Ann Arbor. 
* * 

“Pusiic UtTiLities FortNIGHTLY, com 
bining informative articles and comment 
with the virtually indispensable case _ re- 
ports, is of real value to students of the 
problems with which it deals.” 

—Pror. Netson Lee Smirtu, 
Dartmouth College, Hanover, N. H. 
* * 
“T find Pusiic Utmittes FortNIGHTLY 
very interesting and worth while.” 
—Pror. Davin P. Locktrin, 
University of Illinois, Urbana. 
* * 

Tue old adage that “a difference of opin 
ion is what makes a horse-race” may be as 
aptly applied to other lines of activity. To 
the building up of a magazine, for example. 

* * 

As soon as a contributor to Pusiic UTitt- 
TIES FORTNIGHTLY expresses an opinon on 
a controversial subject, other contributors 
promptly rise to view with alarm or to point 
with pride. 


worth 


* * 


THE interesting article on pages 383 to 
392 of this issue, for instance, was inspired 
by a difference of opinion between its author, 
Hon. Harold E. West, and the author of an 
article that appeared in our February 2lst 
number, Mr. Simon J. Block. 

* * 

Boru of these esteemed contributors have 
ideas on the effect of commission regulation 
on street railway credits; the fact that their 
ideas do not agree is the very factor that 
gives their controversy a zest and their con- 
tributions a live value. 

* * 

In the coming issues of this magazine 
other articles will appear that will similarly 
treat both sides of controversial questions 
within the field of regulation. The Editor 
will welcome letters from readers who can 
add to the facts presented in these contribu- 
tions, correct misstatements—and who agree 
or disagree with the opinions and conclusions 
of the authors. 

* * 


ANYONE who expresses himself in print on 
a controversial themie may expect a come- 
back; an attack invites a counter-attack. 

7 7 

AFTER a lifetime of more or less hectic 
participation in journalism in Atchison, Kan- 
sas, the wise old philosopher, Ed Howe, con- 
cluded that “about the only thing a paper 
can attack safely is a man-eating shark.” 

* * 
Tere is more than a modicum of truth 


in that. 
—TueE Eprror. 


Vill 























Notable Events | 


Reminders of 
and Anniversaries 


Coming Events 


4 








Ts The commercial transmission of pictures by wire was inaugurated, 1925, 
The first pony express left Sacramento, California, for St. Joseph, Mo., 1861. 





coaches, liveried drivers and uniform rates, opened for business in London, 1634, 





Traffic on the “American Rhine” began with HUDSON’S voyage of the “Half Moon,” 


7 
| 
| 
5 | The world’s first bus service was started when CAPT. BILLY, with four hackney 
| 
| 
| starting from the Texal and ending in the discovery of the Hudson, 1609. 





The first telegraph patent taken out by BELL, 1876. The first public test of trans- 
oceanic radio telephony between New York and London was made, 1926. 





The Interstate Commerce Commission’s report showed that of 200 railroads report- 
ing, only 93 earned expenses and taxes; 1921. 





The merger of northern railroads in the Northern Securities Co. was declared 
illegal, thus giving impetus to ROOSEVELT’S “trust busting” campaign, 1903. 





The first complete sentence of speech was transmitted over wire by ALEXANDER 
G. BELL to THOMAS A. WATSON, Boston, 1876. 





The first locomotive to cross the great bridge over the Mississippi river at Rock 
Island, Ill., was acclaimed by large crowds as a national event, 1856. 





JOSEPH HENRY, a school teacher of Albany, N. Y., inventor of the electro-magnet, 
gave a demonstration of telegraphic communication over a mile of wire; 1832. 





A world’s record for the transmission of news from the Atlantic to Pacific (nine days) 
was made with the combined aid of the new telegraph and pony express, 1860. 








The world’s largest ocean carrier was sunk when the Titanic hit an ice-berg on its 
maiden voyage to New York, 1912, 





First telephone exchange in Louisiana opened at New Orleans, 1879. Work was 
completed on the Illinois-Michigan canal at a cost of $9,000,000; 1848, 





The first freight and passenger service out of Chicago on the Rock Island & La 
Salle railroad reached its first terminal in Peru, IIl., 1853. 





The original old “John Bull” locomotive left N. Y., under its own steam, on an 


exhibition trip to the World’s Fair in Chicago, arriving amid an ovation April 22, 1893. 





PAUL REVERE gave his historic demonstration of a crying need for telephone, tele- 
graph and radio service in Massachusetts, 1775. 











“There are no beginnings in America. New developments grow so 
rapidly that as soon as they appear we are in the middle of them.” 
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Drawing by Abell Sturges 


WILLIAM LEROI DULANEY CLAYPOOL 


Drug clerk, missionary, filibuster, cowboy, lawyer, 

State Senator, public utility operator —and now 

Chairman of the Corporation Commission of 
Arizona. 


—SEE Pace 404 
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The PUBLIC UTILITIES AND THE PUBLIC 


CLAUSE in the 14th Amendment 
A of the Federal Constitution 

provides that a state shall not 
“deprive any person of life, liberty, or 
property, without due process of law; 
nor deny to any person within its ju- 
risdiction the equal protection of the 
laws.” This amendment was framed 
in the reconstruction days following 
the Civil War when the protection of 
the newly-liberated negro was the 
thought uppermost in the minds of 
the legislators. 

Since, then, however, there has 
been a wide departure from the orig- 
inal spirit of the 14th Amendment. 
It has been used to cover nearly every 
type of deficiency in state legislation. 
It has by far been the ground of more 
appeals from the state to the Federal 
Courts than the rest of the Constitu- 
tion in its entirety. Nearly all of the 
important rate-case appeals by utilities 
for Federal protection have been 
based upon the “property rights 
clause.” 


A most interesting and important 
development of this amendment has 
just been made by the Supreme Court 
of the United States. It is based 
upon the “equal protection” clause. 
This simply means that a state must 
apply all of its laws without respect 
to persons and without unreasonable 
discrimination in their application. 

Here again is a clear intention to 
protect the colored freedmen of re- 
construction times, but by its latest 
pronouncement the highest court has 
used it to protect a utility from un- 
warranted competition. This depar- 
ture is so wide that without some ex- 
planation of the facts in the case, the 
connection might be hard to see. 

In Oklahoma, cotton gins are de- 
clared to be public utilities by a law 
which provides that no one may 
operate them without obtaining a cer- 
tificate from the Corporation Com- 
mission of that state. The Commis- 
sion is directed to grant these permits 
only upon a showing by the parties 
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making application for them that pub- 
lic convenience and necessity requires 
the creation of a new utility. 

But there is one exception and that 
is how the trouble started. 

It seems that Oklahoma, like many 
other states, has had her farm prob- 
lem. To encourage the co-operative 
activity of the cotton farmers, “Co- 
operative ginning companies” were 
exempted from the requirement of 
showing a good reason from a stand- 
point of public necessity for going in- 
to business before being allowed to 
do so. 

Therefore, when the Durant Co- 
operative Ginning Company, of Dur- 
ant, Oklahoma, asked for a certificate, 
the Commission gave them one with- 
out more ado. This drew fire from 
Mr. W. A. Frost who was engaged 
in the cotton ginning business in 
Durant by virtue of a license duly 
issued to him by the Commission. 

He claimed that his permit was in 
fact a franchise and, therefore, car- 
ried with it a sort of contractual guar- 
antee by the state against competitors 
who could not show a public need for 
their existence. He took the position 
that the distinction made by Okla- 
homa law between a private utility 


and a co-operative one was purely 
arbitrary and constituted “unequal 
protection” in that his property rights 
in his permit were impaired by a 
multiplication of competing plants 
without a showing of need therefor. 
The Supreme Court held that Mr. 
Frost was entitled to his injunction 
and that the state, having once given 
him a license under certain conditions, 
was obliged by the Constitution to 
exact the fulfillment of the same con- 
ditions by proposed competitors be- 
fore allowing them to operate. 

A dissent was registered by Justices 
Brandeis, Stone, and Holmes. Mr. 
Brandeis, in his dissenting opinion, 
made the point that since the state is 
under no obligation to protect gin 
operators at all, it might lawfully 
extend protection subject to its policy 
of encouraging co-operative farming 
and marketing. 

This decision is of vast significance 
because many utilities may now find 
that protection from competition is a 
constitutional right and not, as some 
have thought heretofore,—merely a 
gratuitous favor from the state. This 
case is probably due for discussion. 


Frost v. Oklahoma Corporation Commis- 
sion, No. 


Irregular Accounting Methods Deprive a Company of the Privilege 
of Entering a Consolidation 


to Vermont Commission has 
ruled that unless it can be clearly 
shown that marked benefits will result 
from a transfer of all the assets of 
an operating Vermont utility corpora- 
tion to a foreign corporation, the pub- 
lic good will best be promoted by 
keeping such corporations domestic. 


This rule was followed because the 
Commission’s jurisdiction over the 
capitalization of domestic corpora- 
tions is complete, while there is some 
doubt as to its jurisdiction over the 
stock and bonds of a foreign corpora- 
tion. 

An application of an Arizona com- 
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pany to take over certain local utility 
property was accordingly denied 
where loose and irregular accounting 
methods of the applicant argued 


strongly against the likelihood of pub- 
lic benefit from the proposed merger. 


m4 Public Utilities Consolidated Corp. No. 


A Service Charge Is Not Apportionable for Seasonal Consumers 


- is coming to be pretty generally 
accepted that every utility custo- 
mer of a gas, electric, or water variety 
at least, is responsible for certain 
operating expenses and for certain 
demands upon the plant, as he exer- 
cises complete control of the service. 
Even if for a considerable period his 
demand is nothing, if his premises are 
still connected to the mains of the 
utility, the fact that the latter must 
carry his account on the books and 
be ready at all times to supply his 
service up to his maximum capacity 
would necessarily imply that, if costs 
are equitably apportioned, he will 
have to carry certain expenses. 


Nor do the fixed expenses usually 
making up the service charge cease 
with temporary cessations in the use 
of water and hence the large portion 
thereof is not proratable for portions 
of the accounting period. 

The Wisconsin Commission has 
ruled in this matter upon application 
of a municipal water utility that a 
service charge must properly be 
treated as a fixed charge, with no al- 
lowance for the temporary vacancy of 
the premises, or for the fact that the 
customer may have used water for 
part of a billing period, only. 


Re Wauwatosa Municipal Water Works, 
U-3771. 


When Municipal Service May Be Extended Beyond 
Corporate Limits 


b Hxe village of Castile in Wyom- 
ing county, New York, operates 
its own electric plant. Recently it 
started to extend its line throughout 
that part of the town of Castile which 
is outside of the village. The New 
York Central Electric Corporation, a 
company operating in that vicinity, 
brought an action in the supreme 
court of New York State to restrain 
such extension, and in granting the 
injunction Judge Pierce ruled that the 


right of a municipal plant to extend 
service beyond its corporate limits 
must be with the consent and ap- 
proval of the Public Service Commis- 
sion wherever there is another com- 
pany furnishing service within the 
proposed territory. The village was 
unable to show that it had such au- 
thority and the injunction was issued 
by the New York Court. 


New York Central Electric Corp. v. Cas- 
tile. 


Services Rendered by a Holding Company Must Be Proven 


Ww the rapid increase of con- 
solidation in the utility business, 
especially in the telephone industry, 


the Commissions are scrutinizing 
more and more the payment made by 
subsidiaries to parent holding com- 
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panies for services rendered. In an 
application by a Wisconsin telephone 
company for authority to increase 
rates there was included in operating 
expenses an amount of $1,200 which 
was paid to the holding company for 
such services! The Wisconsin Com- 
mission stated : 


“In several cases the Commission 
has taken the attitude that it would 


allow as operating expenses of the 
subsidiary only such charges for 
holding company service as could be 
substantiated by evidence of cost to 
the holding company for rendering 
such service. No testimony has been 
offered to substantiate the claims of 
the subsidiary in this respect and for 
the purposes of this case the $1,200 
payment will not be allowed as oper- 
ating expense.” 


Re St. Croix Valley Teleph. Co. U-3748. 


The Use of Lights for Crossing Protection 


— since a dark night back in 
1838 when the newly inaugu- 
rated “Washington Express” of the 
Baltimore & Ohio Railroad crashed 
into a stage coach on the old Bladens- 
burg Road a few miles from the Dis- 
trict Line killing “two men and two 
horses,” crossing protection has been 
recognized as a problem in trans- 
portation. One of the chief obstacles 
in early crossing protection was the 
lack of powerful light, not only on 
the railroad locomotives but also on 
the highways around the crossing. 
The best that the engineers of years 
gone by could do in the way of head 
lights was a comparatively dingy car- 
bide burner before a reflecting mirror. 
It is easy to understand then why the 
early crossing protection took the 
form of watchmen with lowered gates 
and swinging oil lamps. 

But this arrangement left a great 
deal to be desired in the matter of 
crossing security. With the advent 
of the arc light and the incandescent 
bulb there was no reason why the de- 
tails of crossing protection should not 
have been revolutionized long ago but 
such has not been the case until very 
recently. Within the last two years, 
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however, there has been a pronounced 
tendency toward the adoption of au- 
tomatic flashlights to supplant the 
gate watchman. 

In a recent petition by the Balti- 
more & Ohio Railroad for permission 
to make such a substitution at a grade 
crossing in [Illinois the company 
pointed out the following advantages 
of the alternating flashlight warning 
over the crossing watchman: It ren- 
ders twenty-four hour service as com- 
pared with the limited hours of the 
watchman ; it is automatic and impar- 
tial, thereby eliminating the personal 
element; it is visible from both sides 
of the crossing and less likely to be 
obscured by passing objects; it can- 
not be damaged as gates often are by 
passing vehicles, nor can it damage 
such vehicles by descending upon 
them or trapping them between the 
limits of the crossing as gates some- 
times do, and the warning cannot be 
mistaken by the traveling public as 
watchman signals often are. 

The Illinois Commission in approv- 
ing of the petition agreed that the au- 
tomatic protection in many instances 
is superior to the gate watchman. 
The opinion states: 
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“Automatic crossing protection is 
no longer in the experimental stage. 
The petitioning railroad company, as 
well as most all other railroad com- 
panies operating in the state of IIli- 
nois, have had more or less extensive 
experience with it and in general, the 
results of this experience have been 
favorable. There are conditions 
however which may tend to lessen its 
efficiency, such as switching condi- 
tions, location of signals, length of 
track circuits, etc., and these must be 
given consideration if most effective 
results are to be secured.” 


Of course, there will probably al- 
ways be grade crossings with such 
heavy traffic that human guardianship 
will be necessary, but very many of 
the old descending gates still in use 


could be very readily retired in favor 
of the crossing light signal. This 
change will come only when the types 
of warning lights are standardized 
and so impressed on the minds of the 
public whether walking or driving 
that a citizen of Maine either touring 
in California or strolling in Florida 
will look for and instinctively recog- 
nize the identical type of flashlight 
warning that he has been used to in 
his own home state. When this high 
degree of standardization is reached 
the use of flashlight warnings at rail- 
road crossings will be universal and 
effective. This is one place where 
artistic originality is not wanted. 


Re Baltimore & O. R. Co. No. 16400. 


Physical Telephone Connection Owned by Mutual Company 


I’ is usually the policy of the Com- 

missions and the intent of the law 
that free service between telephone 
exchanges should not be discontinued 
without the consent of the Commis- 
sion. The Illinois Commission re- 
quires that lines for through traffic, 
although used for free service, shall 
be maintained the same as lines for 
toll service. It is also the law in 
Illinois that the Commission has no 
power to require mutual telephone or- 
ganizations to rebuild their lines or 
re-establish. service. 

An interesting situation arose at 
Ransom, Illinois, where the local ex- 
change was operated by the Ransom 
Telephone Company and a neighbor- 
ing exchange at Odell was operated 
by the Odell Telephone Company. 
Up until a short time ago there had 
been free service between these two 
exchanges over a connecting line one 


mile long, owned and operated by 
a mutual telephone organization. It 
appears that this organization became 
inactive and the connecting line be- 
came so deteriorated that the free 
service was discontinued. There was 
an investigation by the Illinois Com- 
mission on its own motion into the 
discontinuance of service and the pri- 
vate companies contended that they 
were not subject to an order directing 
either one or both of them to rebuild 
or repair the line because of the fact 
that neither one owned it. The Com- 
mission dismissed the complaint in 
view of the adequate toll facilities be- 
tween the two exchanges and because 
of the fact that only a few subscrib- 
ers of either company had need for 
the free service line, and because the 
mutual company could not be reached. 


Illinois Commerce Commission v. Ransom 
Teleph. Co. No. 17721. 
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Sub-Meters Ruled Out of Capital City 


Sng right of tenants of a building 
to purchase electricity directly 
from a public utility company instead 
of taking it through submeters after 
it is purchased by the landlord has 
been sustained by the Public Utilities 
Commission of the District of Colum- 
bia. The Commission approved a 
regulation designed to limit the pur- 
chase of electric energy to the custo- 
mer’s own use. 

In reply to a suggestion that this 
would result in discrimination be- 
cause it would permit an owner of a 
building to buy electricity for the en- 
tire building provided he did not re- 
meter such electricity for sale to ten- 
ants but would prevent his neighbor 
from buying electricity for a similar 
building and selling the electricity re- 


quired by the tenants on a metered 
basis, the Commission said: 


“We do not see such discrimina- 
tion. In either case the owner may 
buy electricity required by him for 
furnishing his tenants lighted and 
electrically equipped rooms, stores or 
apartments provided it is purchased 
under the proper schedule according 
to use. It is no discrimination to 
say that building owners may pur- 
chase current to enable them to rent 
electrically serviced space, but that if 
they wish to rent space not so serv- 
iced, the public utility cannot sell 
them such service where it is intended 
by the owners to resell it to their ten- 
ants. The tenants, in such cases, 
have the right to purchase direct 
from the utility.” 


Re Potomac Electric Power Co. Formal 
Case No. 203, Order No. 748. 


The Relative Importance of State Commissions 


O scheme of government both 
state and Federal so beautifully 
designed by the framers of the Con- 
stitution as a government of “checks 
and balances,” has been lately re- 
ferred to by juristic critics as a gov- 
ernment of “checkmates and over- 
lappings.”” This criticism, whether 
justified or not, is based on the fact 
that the natural expansion in the 
powers and duties of the various de- 
partments during the last decade has 
sometimes resulted in a duplication 
of effort and a conflict of jurisdic- 
tion. 

To avoid such conflict there is re- 
quired careful adherence by an ad- 
ministrative department to the rules 
of precedent. The Public Service 
Commission of Montana has lately 
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exhibited a noteworthy forebearance 
of jurisdiction which would conflict 
with the Highway Commission of 
that state. 

It appears that the Highway Com- 
mission in laying out a new route 
through Meadeville directed the 
Butte Electric Railway Company to 
discontinue service over and to re- 
move about 380 feet of rails which 
caused a change in the location of the 
terminal. This inconvenienced some 
of the Meadeville residents who com- 
plained to the Public Service Commis- 
sion and asked that body in the exer- 
cise of its regulatory powers over 
street car service to order a resump- 
tion of service, notwithstanding the 
orders of the Highway Commission. 
It was suggested that the Public Serv- 
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ice Commission was a body of su- 
perior rank and its orders should take 
precedent over the orders of the 
Highway Commission. 

The Public Service Commission 
ruled that the Highway Commission 
of that state is a co-ordinate legisla- 
tive agency and as such, equal in 
rank, importance, independence, and 
dignity to other legislative agencies. 
The Public Service Commission is 


thereupon compelled to accord to the 
action of the Highway Commission 
directing the discontinuance of a por- 


tion of a utility track for purposes of 
highway construction, a presumption 
of legality and validity and until such 
a presumption is overthrown by a 
judicial determination of a competent 
tribunal, the Montana Public Service 
Commission was of the opinion that 
it had no authority to enter a con- 
flicting order directing the resump- 
tion of service over such track in the 
exercise of its regulatory powers over 
utility service. 

Sconfienza v. Butte Electric R. Co. Docket 
No. 1023, Report & Order No. 1531. 


Advance Advice to Utilities by Governmental Bodies 


M r. William G. Shepherd, writing 

for Collier’s (February 23, 
1929) describes a very interesting re- 
versal in the policy of the Federal 
Trade Commission within the last 
few years. Back in 1917, Mr. Shep- 
herd tells us, the attitude of the Com- 
mission was pretty much that of a 
great big policeman waiting to arrest 
anybody who might happen to ven- 
ture over the highly doubtful lines 
laid down for legitimate business by 
the Federal Anti-Trust Acts and other 
laws regulating commerce between 
the states. 

If a business man, contemplating a 
consolidation, asked advice from the 
Commission he was told that the 
Commission handed out penalties— 
not advice. He was told that what he 
intended to do was his own affair but 
if he went ahead and did something 
which the Commission later decided 
constituted a violation of law, he 
would be prosecuted. The late Wil- 
liam B. Colver, chairman of the Com- 
mission, is said to havé once stated: 
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“We're not a court. It’s our sole 
duty to prosecute those who have vio- 
lated the law by resorting to unfair 
practices.” 

Of course this attitude on the part 
of the Commission frequently left 
American business up in the air. One 
was afraid to move for fear of com- 
mitting a statutory sin against the 
purity of American commerce; and 
one never knew just what constituted 
such a sin; and further there was no 
place where one could find out in ad- 
vance. It was just a matter of tak- 
ing a chance and seeing how one came 
out. Mr. Shepherd then tells of the 
change: 

“Today the Federal Trade Com- 
mission confers with business men. 
Friendly glances instead of cold, 
fishy eyes meet the gaze of those who 
go (or are summoned) to confer with 
the Federal Trade Commission mem- 
bers.” 


The writer also describes a similar 
change in the attitude of the Federal 
Department of Justice and he traces 
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this right-about-face movement to 
the advent of the popular Assistant 
Attorney-General of the Coolidge Ad- 
ministration, Mr. William Donovan. 

These facts should set State Com- 
missioners and utility officials think- 
ing. Are the State Public Service 
Commissioners today advisory bod- 
ies? Cana utility executive go to his 
Commission and get in advance a 
kind suggestion or friendly warning 
concerning a proposed policy before 
he invests thousands of dollars inau- 
gurating it? This is a question each 
Commission must answer for itself. 
Some are helpless under existing 
laws,—hampered from such informal 
action by statutory restrictions. But 
it appears that here is an opportunity 
for real service if it can possibly be 
arranged. 

There is very little evidence from 
reported cases whether or not any of 
the State Commissions have shared 
this co-operative spirit which is now 
reported to pervade the Department 
of Justice and the Federal Trade 
Commission. 

The Colorado Commission has re- 
cently told a motor carrier that if he 
wanted to find out whether or not 
certain business would constitute 
common carriage, he must take his 
chances by actual operation before the 
Commission could decide. The opin- 
ion states: 

“In respondent’s brief he states 
that if the Commission should find 
that he has in any respect violated 
the law, he would like the advice of 
the Commission with reference there- 
to so that he may ‘earnestly and hon- 
estly try to confine himself to that 
operation only which can be carried 
on by a private carrier.’ While it is 


somewhat refreshing at this late day, 
after respondent has for so long 
openly and contemptuously violated 
the law with respect to the subject 
and an injunction sustained by the 
supreme court, and has failed to fol- 
low the advice of his present attor- 
ney, to hear him say that he desires 
to observe the law, this Commission 
cannot properly assume the role of 
an advisor and bind itself as to just 
what sort of operations the respon- 
dent may engage in without violat- 
ing the law. Each case must neces- 
sarily stand on its own facts.” 

Of course it is easy to understand 
why the Commission would be un- 
sympathetic with such an operator 
under the circumstances mentioned, 
but it would be interesting to find out 
whether a utility seeking advice in 
perfectly good faith would receive it, 
or whether it would be told if it 
wanted advice to hire a lawyer. 

Nevertheless there is evidence that 
many Commissions, notably in Cali- 
fornia, Maryland, New York, and 
Pennsylvania are rendering splendid 
service both to the utilities and to the 
ratepayers through informal advice, 
co-operation, and adjustments. Ac- 
cording to Chairman Prendergast of 
the New York Commission, the Edi- 
son Company of New York city made 
effective last October a new schedule 
which will cause a reduction of $4,- 
500,000 during the current year in 
that city alone. John G. Hopwood, 
Secretary of the Pennsylvania Com- 
mission, gives a good account in the 
last issue of Pusiic UTILITIES Fort- 
NIGHTLY of what that body has done 
along these lines in the Keystone 
State. 


Re Honeyman, Case No. 388, Decision No. 
2054. ; 


362 





PUBLIC UTILITIES FORTNIGHTLY 


Commissioner Curtiss on Telephone Depreciation 


b pon computation of utility de- 
preciation is a hackneyed and 
elusive subject whether looked at eco- 
nomically, legally, or just mathemat- 
ically. But every now and then some- 
one contributes some clear thought on 
the matter that deserves notice; and 
clear thought on depreciation is al- 
ways welcomed by anyone who ever 
thought about it. Such a contribution 
has recently come from Commissioner 
Curtiss, rendering the opinion of the 
Nebraska Commission in a telephone 
rate case. He says: 


“The property was depreciated on 
the inspection basis, no allowance 
being made for invisible deterioration, 
or depreciation due to inadequacy 
and obsolescence. Applicant claims 


the right to charge operating ex- 
penses and credit its depreciation re- 
serve annually with 6 per cent, com- 
puted on the cost of the depreciable 
property to provide for retire- 
ments. 

“Tt is our idea that deterioration in 
plant takes place internally to some 
degree as well as superficially, de- 
pending on the age and use in service. 
Inadequacy and obsolescence are also 
important factors which take place 
through growth and progress in the 
art. Applicant cannot demand the 
right to charge rates for service 
which are sufficient to pay the cost 
of plant displaced from all causes 
contributing to depreciation, and at 
the same time refuse to recognize all 
these factors in an appraisal.” 


Re Lincoln Teleph. & Teleg. Co. Applica- 
tion No. 7026. 


Can a Commission Doubt Its Own Powers? 


conclu- 


a philsophical 
sion as to the certainty of his 
own existence based on his mere abil- 
ity to think about it, has a legal coun- 
terpart in the discussion of some 
Commissions on the validity of their 


own delegated powers. Some time 
ago Congress created the Federal 
Radio Commission and ordered it to 
run all unnecessary broadcasters off 
the air. The Commission has so far 
been very timid about the matter be- 
cause of the questionable constitution- 
al validity of such action. Judge S. 
B. Davis, the eminent radio jurist, in 
his book on radio law, says: 


“Certainly the Commission should 
proceed on the theory that the law 
which creates it is constitutional and 
that it has the power to do what the 
law tells it to do. To take the oppo- 
site theory is to negative its own right 
to exist.” 
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The Colorado Commission on the 
other hand is convinced that it has no 
right to question its own power to do 
what it is told by the legislature. The 
Commission says: 


“We are familiar with some two 
score cases in which the various State 
Commissions have held that it is not 
within the province of a State Utili- 
ties Commission to pass upon the 
constitutionality of an act of the 
legislature, particularly the one under 
which it operates.” 


It seems to be well settled among 
the State Commissions that they are 
bound to assume the validity of the 
statutes under which they exist and 
which defines their duties and re- 
sponsibilities until such a time as they 
might be judicially advised that they 
are really nonentities. 


Denver & Intermountain R. Co. v. Swena, 
Case No. 325, Decision No. 2043. 
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Binding Effect of Voluntary Concessions 


_ Joseph Pigford applied to 
the Pennsylvania Commission 


in 1927 for authority to transport 
workingmen by auto from the bor- 
ough of Elizabeth to the Carnegie 
Steel Company in the city of Clairton, 
he was so willing to concede the re- 
strictions sought by other carriers in 
that vicinity that he voluntarily prom- 
ised and recorded a stipulation that he 
would not indulge in local business on 
the route. The certificate given him 
did not refer to this restriction and 
Mr. Pigford began to feel that prob- 


ably he was not bound by his willing 
concession. But he was recently 
ordered to stop violating his promise 
by the Pennsylvania Commission, 
which ruled that the mere inadvertent 
absence of his agreement from his 
certificate did not release him from 
observing it in view of the fact that it 
was made for the purpose of fore- 
stalling all protesting parties to the 
granting of the certificate, who with- 
drew on the strength of such promise. 


Re Pigford, Application Docket No. 17714- 
1927. 


Promotional Water Rates to Encourage Lawn Sprinkling 


penne. rates, so much dis- 


cussed during the last few months, 
have pretty nearly always been con- 
sidered as peculiar to gas and electric 
companies. One would not think off- 
hand that promotional rates would 
ever apply to a water utility for the 
simple fact that such rates are 
chiefly used to stimulate consumption 
through the use of heavy duty appli- 
ances. With regard to water utili- 
ties, however, while there are no ap- 
pliances in common use that are 
operated by the use of water, never- 
theless there are certain uses of water 
very much analogous to the consump- 
tion of current by appliances; one of 
these is lawn sprinkling. 

The Washington Department of 
Public Works found that unless the 
customers of Beverly Park Water 
System had sprinkling rates that 


would be sufficiently low to permit 
sprinkling by all resident owners the 
lawns and gardens would in many in- 
stances be abandoned, resulting in a 
retardation of the growth of the dis- 
trict and a decline in property value 
of premises already developed. The 
Department therefore, authorized the 
placing into effect a special sprinkling 
rate of 15 cents per one hundred cubic 
feet during the sprinkling season for 
all consumption in excess of eight 
hundred feet, notwithstanding the 
fact that this would result in a nomi- 
nal decrease of water delivered. The 
Department pointed out that the con- 
sumption would increase and that 
there would be consequently no ma- 
terial difference in the gross revenues 
of the water company. 


Department of Public Works v. Beverly 
Park Water Co. No. 6238. 





The Right of the Landlord to 
Resell Current to Tenants 


SoME OF THE QuesTIoNs THAT ARE INVOLVED: 


@ Does the submetering system and the retail dis- 
tribution of current constitute public utility service? 


@ Are the landlords and metering companies classified 


as public utilities? 


@ Are the landlords and the submetering companies 
subject to regulation by the State Commissions? 


@ Must an electric utility supply the current? 


@ Can the tenant be required to take service from the 
landlord, or may he deal directly with the electric 


company ? 


By ELLSWORTH NICHOLS 


HEN we buy our flour or 
potatoes, we deal with a 
grocer who does not produce 


these necessities of life. There are 
middlemen between us and the pro- 
ducer. 

But we have been accustomed to 
buying electricity directly from the 
producing company. 

Efforts to bring middlemen between 
electricity users who happen to be ten- 
ants of apartment houses or office 
buildings, and the utilities which pro- 
duce them have raised a storm of dis- 
cussion. 

There are two methods of distribu- 
tion through the landlord. 

First, the sale of current to land- 
lords at a wholesale rate for distribu- 
tion to tenants as a part of the service 


covered by the regular rental charge. 

Second, the sale to landlords who 
distribute through submeters at retail 
rates. 

The first method is followed quite 
generally, without serious objection, 
in Alabama, Connecticut, Illinois, 
Michigan, Nevada, New Hampshire, 
New Jersey, New Mexico, North 
Carolina, Oregon, Tennessee, and 
probably in other states. 

In Virginia, however, the Virginia 
Electric & Power Company has had 
up before the Commission a rule pro- 
hibiting the distribution of current by 
a landlord to his tenants, even by in- 
cluding an additional amount in the 
rental to take care of the electric light 
and power service. The Commission 
seems to have taken the position in- 
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formally that the regulation should 
not apply where there are no separate 
meters placed in the separate offices or 
apartments that are rented and where 
_ there is no restriction placed on the 
tenants as to the amount of current 
that can be used. 

So, too, in New Jersey it has been 
said that it is not against public policy 
if electric energy is sold to a landlord 
through a master meter to be dis- 
tributed to tenants in a building as a 
part of the service supplied and in- 
cluded in the rent, and that this is 
not objectionable.* 


a= practice—and the one 
which is generally the cause of 
disagreement—is for the landlord to 
buy current through a master meter at 
wholesale and resell it through sepa- 
rate meters to his tenants at retail 
prices. 

To facilitate this method of distri- 
bution, meter companies have been 
organized in certain large cities. 
They furnish the submeters and, in a 
sort of partnership arrangement with 
the landlord, deal with the tenant. 
Many utility companies have refused 
service on such terms on the ground 
that they themselves should deal 
directly with the consumer, with the 
consequence that the whole question 
is up before the courts and Commis- 
sions for decision. 

In New York state the submetering 
practice is widespread in Manhattan 
and the Bronx, has extended into 
Brooklyn and Queens, as far upstate 
as Syracuse, and into other states 
where New York submetering con- 





* Sixty-Seven South Munn, Inc. v. Public 
Service Electric & Gas Co. (N. J.) P.U.LR. 
1929A, 329. 


cerns have established branches. In 
Manhattan, the New York World 
tells us, the practice has spread from 
east side tenements to Park avenue 
apartments, and from the skyscrapers 
of lower Broadway to loft buildings 
in the cloak and suit and fur sections, 


7 magnitude of the submeter- 
ing controversy was revealed in 
recent proceedings before the New 
York Commission. On the one side 
appeared the electric companies and 
on the other side were representatives 
of submetering firms, real estate hold- 
ers, landlords, and large industrial 
plants submetering current or con- 
junctive electric service. With the 
entry of real estate interests and in- 
dustrial groups, forces representing 
billions of dollars were arrayed 
against the utilities. 

In this case, involving the right to 
refuse service to submetering com- 
panies, Clarence J. Shearn, attorney 
for the Real Estate Board of New 
York and the Building Managers and 
Owners’ Association, declared that the 
abolition of submetering in New 
York city would increase the burden 
of real estate holders, decrease real 
estate valuations from $140,000,000 
to $280,000,000 annually, increase the 
burden of building operations, and 
benefit the ultimate consumer not at 
all. 

It has been said in the New York 
controversy that if the companies suc- 
ceed in eliminating submetering, many 
building owners will install private 
plants. This, it is argued, weuld so 
cut into the companies’ business that 
an increase in rates would result, and 
it would, furthermore, result in ag- 
gravation of the smoke nuisance and 
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the traffic problem throughout the 
city. 

This threat, however, does not ap- 
pear to concern the utilities greatly. 
The New York World states that 
when this was brought to the atten- 
tion of experts in no way connected 
with public utilities but thoroughly 
familiar with their operation, they 
merely smiled. In the first place, it 
was pointed out that sub-cellar real 
estate values in New York city are 
mounting by leaps and bounds, that a 
rental of from $1 to $1.50 a square 
foot is charged for the storage of 
inactive business records, and that 
this would be lost if the space were 
used for machinery. To this would 
have to be added the cost of expensive 
turbines and dynamos, cost of instal- 
lation, depreciation on investment, 
maintenance with possibility of labor 
difficulties, fuel, oil or coal, and if the 
latter, the trucking of steam coal and 
ashes, the annoyance of added smoke 
in Manhattan—and all to produce 
current cheaper than the plants of the 
public utilities. 





O NE of the arguments advanced by 
the submetering concerns in 
New York city is that a large number 
of meters were originally purchased 
from the public utility companies 
themselves, and that the electric utili- 
ties instituted the submetering system 
and encouraged the organization of 
submetering concerns. It has been 
testified on the other hand, however, 
that only one of the New York elec- 
tric companies did this and that now 
it is trying to prevent an expansion of 
the system to other boroughs. 

It was the opinion of Arthur Wil- 
liams, formerly a vice-president of the 


New York Edison Company, that the 
practice of submetering had been a 
real benefit in the development of the 
electric industry. He stated that if 
submetering had not been the com- 
pany policy, it would have been practi- 
cally impossible to secure any of the 
contracts for supplying large build- 
ings during the past ten or twelve 
years. 

From the other side, however, we 
hear that if and when the submeter- 
ing concerns are eliminated from the 
electric business in New York city, 
the utilities promise the users of their 
service the largest rate reduction ever 
made by a public utility. In the opin- 
ion of Matthew S. Sloan, president 
of New York electric utilities, if there 
were no middlemen in the situation, 
the users of electricity would get 
better service for $14,000,000 a year 
less than they now pay in the city of 
New York. He stated: 


“Our retail and wholesale rates to 
our other customers are kept unduly 
high because these submetering con- 
cerns get this $14,000,000. If they 
are eliminated we will use it all to 
reduce our rates.” 


EVERAL interesting questions are 

here presented. Does this sub- 
metering and retail distribution con- 
stitute public utility service, and are 
the landlords and metering companies 
public utilities? Can they operate in 
this manner without Commission au- 
thority? Are they subject to Com- 
mission regulation? If the nature of 
their service is not such as to make 
their activities illegal, must an electric 
utility supply the current? Does dis- 
crimination between the tenants of 
such buildings and other consumers 
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result from this practice? And last, 
but not least, what are the rights of 
the tenants? Must they take service 
from the landlord or submetering 
company, or have they the right to 
deal directly with the electric com- 
pany? 

These questions are not settled, al- 
though in some states steps have been 
taken towards a solution of the prob- 
lem. 

Is a submetering company or a 
landlord reselling electricity perform- 
ing public utility service? The owner 
of an apartment or office building 
who buys electricity measured by a 
master meter and retails it to tenants 
does not usually consider this to be 
a public utility enterprise. Such re- 
tailing of service to one or two ten- 
ants may at first seem quite another 
thing than the furnishing of public 
utility service to a whole community, 
but the principle may be the same ; and 
when we stop to think that some of 
the large buildings contain as many 
inhabitants as a good sized village the 
analogy does not seem inappropriate. 

The owner of such a building holds 
himself out as ready and able to fur- 
nish public utility service to all within 
his territory; that is, all within his 
building. The same reasoning would 
seem to apply to a company which 
submeters for the landlord. 


pts for this theory is found in 


some of the decisions. In one 
of the most recent cases of this kind 
the New Jersey Board said: 

“The landlord in effect is perform- 


ing some of the usual functions of 
the public utility company.”* 
* Sixty-Seven South Munn, Inc. v. Public 


Service Electric & Gas Co. (N. J.) P.U.R. 
1929A, 329. 


Whether or not landlords are doing 
a public utility service in retailing 
electricity to their tenants, the fact is 
that in most states they are not treat- 
ed as public utilities. The Pennsyl- 
vania law, for example, excepts from 
the definition of public service com- 
panies, producers of electricity who 
are not otherwise a public service 
company and who sell the commodity 
only to their tenants. While there 
has been no definite decision handed 
down in that state, it has been gener- 
ally assumed that the term “producer” 
used in the act includes one who pur- 
chases the commodity and redistri- 
butes it to tenants. 

The same construction has been 
followed in California, where the 
statute defining “electrical corpora- 
tion” has a provision reading “except 
where electricity is generated on or 
distributed by the producer through 
private property alone solely for his 
own use or the use of his tenants and 
not for sale to others.” 

An opinion rendered to the Mary- 
land Commission in 1913 by W. Ca- 
bell Bruce, general counsel at the time, 
holds that an apartment house cannot 
be said to own, operate, manage, or 
control any plant or property even for 
selling or distributing electricity for 
light within the meaning of the statute 
defining electrical corporations. Such 
an apartment house in furnishing 
electric current only to tenants of the 
building, after obtaining the current 
from an electric utility, was not con- 
sidered as holding itself out as pre- 
pared to sell and distribute current to 
the general public, but as supplying 
current to the occupants of the apart- 
ment house, merely as an incident of 
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The Two Methods of Distributing Electricity 
Through the Landlord: 


1 By the sale of current at wholesale rates to landlords, 
e for distribution to the tenants, as a part of the service 
covered by the rental charge: 


By the sale of current at wholesale rates to landlords 
e who distribute current to tenants through submeters, 


at retail rates. 





its business. It was remarked that if 
the profit that it was making from 
electric current supplied by it to a ten- 
ant was thought by the tenant to be 
unduly irksome, he could escape the 
burden by giving up his apartment or 
apartments and going elsewhere. 


Benn Ohio supreme court has held 
that a realty company which has 
not dedicated its property to public 
use and does not hold itself out to 
serve electric current to the public at 
large is not a public utility because it 
voluntarily renders electric service to 
tenants and employees, and that such 
a company rendering service under a 
voluntary contract cannot be required 
to furnish such service at a rate less 
than that fixed by the terms of the 
contract.* 

A step has been taken in the state 
of New York towards placing sub- 
metering companies under Commis- 
sion jurisdiction. The Dunnigan- 
Story Bill, recently introduced in the 
legislature, would bring under the 
jurisdiction of the Commission per- 
sons or corporations which sell or re- 
sell electricity through private meters 


* Jonas v. Swetland Co. (Ohio Sup. Ct.) 
P.U.R.1928D, 825, 162 N. E. 45. 


in apartment houses, office buildings, 
tenement houses and factories, where 
such energy is generated and sold by 
another person or corporation. 

Where there has been no attempt to 
regulate the distribution of service to 
tenants as public utility service, we 
may concede the right to render such 
service and turn our attention next to 
the grounds on which a public utility 
company may refuse to supply the 
electricity for resale. 


"tegen by electric utilities to 
the resale of current to tenants 
rests partially upon the exclusive fran- 
chise right in a given territory and 
the right under public utility laws to 


resist competition. In a case decided 
by the New Jersey Commission it was 
stated that while the dispute was not 
between two electric light companies 
as to which should supply a certain 
territory, it seemed to the Commis- 
sion that a similar principle was in- 
volved.* 

Then too, there have been several 
decisions that a public utility company 
is not required to serve a competitor 

* Sixty-Seven South Munn, Inc. v. Public 


Service Electric & Gas Co. (N. J.) P.U.R. 
1929A, 329. 
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for the purpose of furthering the 
business operations of the rival.7 

The companies take the position 
that if unregulated submetering com- 
panies are allowed to do business 
where it is profitable and leave to the 
utilities the unprofitable, the utilities 
will find themselves engaged chiefly 
in the wholesale business with the 
most profitable part of their retail 
business lost to the submetering com- 
panies. This is declared to be eco- 
nomically unsound and unfair to the 
utilities. If the most profitable busi- 
ness is taken away, that means an in- 
crease in the rates of the remaining 
consumers, and the companies must 
necessarily lose by the smaller patron- 
age which would result from higher 
rates. 


N outlining the stand of the electric 
utilities, Matthew S. Sloan, presi- 


I 


dent of some of the New York com- 
panies, said: 
“I do not want to harm the prop- 


erty owners. My quarrel is with the 
submetering companies, and I think 
they should be done away with. I 
am against all forms of submetering. 
If it goes on so that $30,000,000 or 
$40,000,000 of our business is in the 
hands of these unregulated middle- 
men as may happen if something is 
not done to check the practice, we 
may have to ask for higher rates. Ad- 
mitting that we have encouraged sub- 
metering in the past, we now recog- 
nize that it is wrong in principle and 
we want to do away with it.” 


The usual rule in the case of all 
public utility companies is that a pub- 
lic utility is entitled to collect the mini- 
mum charge from each consumer.* 

+ “Public Utility Service and Discrimina- 
tion,” by E. Nichols, p. 181. 


* “3 Guiding Principles of Public Service 
Regulation” by H. C. Spurr, p. 480. 


From the viewpoint of the public 
utility the resale of service to tenants 
may be objectionable because the com- 
pany cannot collect a minimum charge 
or service charge from each ultimate 
consumer and it cannot charge the 
higher rates which apply when small 
amounts of service are bought. 


A— cause of complaint by 
the utility companies is that the 
rendering of service through landlords 
and submetering companies deprives 
them of the direct control over their 
service which is necessary if they are 
to perform their full duty to custom- 
ers. Customers of submetering com- 
panies having difficulties with their 
services frequently charge their 
trouble to the utility, when in fact 
the trouble arises in the house distri- 
bution system. The utilities are then 
called upon to answer trouble calls, 
and as it is impracticable for the serv- 
ice department to distinguish between 
meter service customers and regular 
customers of the company, they often 
respond to calls and remedy service 
troubles of customers of the meter 
service company. It was testified be- 
fore the New York Public Service 
Commission that an electric meter 
corporation did not maintain an 
emergency service for repairing equip- 
ment other than meters, and that 
when lights went out and some dis- 
order occurred, the electric utility was 
notified and it made the repairs at its 
own expense. 

The submetering companies are not 
required to test meters periodically or 
to maintain apparatus and equipment 
for testing meters, while an electric 
utility, operating upon a iarge scale in 
an extensive territory (if it provides, 
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as it should, adequate service) must 
do more than maintain power houses, 
wires, and cables. Among other 
things, it must have adequate facilities 
for testing meters ; it must keep prop- 
er records of the same and use every 
reasonable and practicable precaution 
to avoid error and injustice in dealing 
with its customers. It is in the public 
interest that a regular utility company 
which has developed an efficient or- 
ganization for metering the current 
which it sells should, as long as it 
properly serves the convenience of 
those wanting such current, supply 
the meters required to measure it and 
be responsible for their accuracy.* 


— deprived of direct relations 
with the utility so as to obtain 
trouble service and have properly test- 
ed meters is not the only disadvantage 
to the consumer under the submeter- 
ing practice. Public policy requires 
that public utility service shall be ren- 
dered without discrimination at uni- 
form rates to all, and for that reason 
objection has sometimes been made to 
the practice of substituting an un- 
regulated landlord or submetering 
concern in place of a regulated public 
utility company. 

One of the practical objections to 
the resale of utility service by land- 
lords is the lack of uniformity in 
rates. 

An owner of a single house may 
pay 10 cents per kilowatt hour for 
his electric current while neighbors in 
an apartment building may pay their 
landlord 8 cents per kilowatt as he in 
turn buys electric current at a low 


* Sixty-Seven South Munn, Inc. v. Public 
Service Electric & Gas Co. (N. J.) P.U.R. 
1929A, 329. 


wholesale price which permits resale 
at 8 cents. The tenants, moreover, 
may be relieved of service charges or 
minimum charges. Or, on the other 
hand, the landlord may charge more 
than the regular rates. This result is 
not in harmony with the theory of 
nondiscriminatory public utility serv- 
ice. 

From the standpoint of the ulti- 
mate consumer, another disadvantage 
of the submetering practice is that the 
amount of deposit exacted by the sub- 
metering customers is optional with 
the middlemen, and they are not re- 
quired to pay interest on deposits. 
Each submetering company has its 
own methods of doing business. 


| he the event of dispute as to a bill 
rendered, an electric utility cannot 
discontinue service to enforce pay- 
ment without right of appeal by the 
customer to a Commission. Under 
such conditions it cannot be reason- 
ably contended, says the New Jersey 
Board, that it serves the public inter- 
est for a considerable part of the 
public who live in apartment houses 
to be dependent for service upon 
meters installed by supply companies 
in partnership with landlords rather 
than to depend upon public utilities 
subject to regulation and control.* 
A meter supply company, not a 
public utility, and not subject to regu- 
lations prescribed to protect the in- 
terests of customers, by buying cur- 
rent at the low quantity rate and sell- 
ing at the utility’s rate for smaller 
quantities might have a considerable 
margin of profit. If arrangements 
* Sixty-Seven South Munn, Inc. v. Public 


Service Electric & Gas Co. (N. J.) P.U.R. 
1929A, 329. 
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between owners of apartment houses 
and meter supply companies, by vir- 
tue of which the latter are substituted 
for electric utilities in supplying serv- 
ice to tenants, are profitable, it would 
be natural for other owners to make 
similar arrangements. A multiplicity 
of such cases would take from the 
utility a large number of those who 
would be its customers. 

“Removed from the protection to 
which if customers of a public utility 
they would be entitled, there would be 
no advantage, but a disadvantage to 
those served by the supply company,” 
said the New Jersey Board. “Loss 
of customers would tend to increase 
the unit cost per customer of supply- 
ing service to those remaining and 


whom the respondent must serve.” 7 


F Agee’ of the rulings by courts 


and Public Service Commissions 
discloses general approval of the prin- 
ciple of a separate installation and 
meter to each customer. Service 
through one connection to more than 
one building except in certain in- 
stances when more than one building 
‘located near together are used in a 
single business is, moreover, not usu- 
ally sanctioned.* 

In a case in New York a provision 
of a rate schedule which permitted the 
lessor or owner of two or more build- 
ings not more than 100 feet apart that 
might be served from one service to 
combine the current consumed to get 
the benefit of a lower rate was held 
to constitute unjust discrimination 
against the owner or lessor of a single 


+ Sixty-Seven South Munn, Inc. v. Public 
Service Electric & Gas Co. (N. J.) P.U.R. 
1929A, 329, 336. 

* See “Public Utility Service and Discrim- 
ination,” by E. Nichols, p. 486. 


building. It appeared in this case that 
there was a series of adjoining build- 
ings which were separated by party 
walls in the front, but had a common 
open space in the rear. They were 
handled as one building by the lessee, 
which rented the stores on the street 
to various tenants. It was sought to 
pool the consumption of all these ten- 
ants and obtain a wholesale rate, in- 
stead of the rate in force when each 
tenant’s consumption was billed sepa- 
rately. Commissioner Hayward said: 
“There can be no doubt that this 
conjunctional service rider in any 
form is contrary to the principle of 
‘one customer, one service, one meter,’ 
which has been insisted upon by this 
Commission as the only principle 
which will give justice to all.” 7 
Although the present submetering 
proposition is not on all fours with 
this question, the underlying princi- 
ples should be kept in mind, while we 
study the few actual holdings on sub- 
metering of electric current to tenants. 


N a case before the New Jersey 

Board the utility company was 
ready and willing to supply service to 
the tenants of an apartment house. 
The evidence showed that a large 
number of tenants were willing to 
have the electric utility’s meters in- 
stalled in their apartments. It did not 
show that the tenants preferred that 
meters should be installed by a sub- 
metering company. They would have 
had no better rate if meters of the 
latter had been installed. The Board 
sustained the right of the electric 
utility to refuse service through a 
master meter for resale to the tenants. 


+ Realty Supervision Co. v. Edison Electric 


Illum. Co. (N. Y. Ist Dist.) P.U.R.1917B, 
962. 
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The Board upheld the contention of 
the public utility company that it was 
not its duty to supply electricity at 
a quantity rate to be sold by the pur- 
chaser at a profit to those who other- 
wise would be its customers, and al- 
though electrical energy is property, 
it was held that it differed from other 
property in that its distribution and 
sale requires the use of public high- 
ways. 7 

The New Jersey Board has stated 
its opinion that where the electric 
energy is sold to the landlord to be 
sold in turn and distributed by him 
as a separate commodity in quantities 
measured by the installation of meters 
at rates to be fixed and determined by 
him as agent, it removes from the 
field of regulation an element of public 
utility activities which, under the 
policy of the state, should be subject 
to regulation. It seemed to the Board 
that this practice should be regarded 
as discriminatory and unlawful.* 


N reply to a contention that the 

Board should not interfere with 
the contractual rights of landlord and 
tenant, it was stated that the question 
involved was one of rendering safe, 
adequate, and proper service by a pub- 
lic utility in accordance with a statute. 

In one state, where the resale of 
utility service has never been formally 
before the Commission, one of the 
Commissioners has stated that person- 
ally he feels that a public utility 
should have control over the sale of 
its commodity—subject, of course, to 


t Sixty-Seven South Munn, Inc. v. Public 
Service Electric & Gas Co. (N. J.) P.ULR. 
1929A, 329, 

* Sixty-Seven South Munn, Inc. v. Public 
Service Electric & Gas Co. (N. J.) P.ULR. 
1929A, 329. 


the exercise of the regulatory power, 
and that under no _ circumstances 
should the control of rates and service 
pass from the utility and the regula- 
tory body to the hands of an indi- 
vidual. He expresses the opinion that 
undoubtedly in most instances a pub- 
lic utility would vigorously object to 
the plan of an individual controlling 
the sale of its service, and believes 
that regulatory bodies and the courts 
would sustain that objection if made 
by a public utility. 

The Public Utilities Commission of 
the District of Columbia has recently 
decided that a regulation providing 
that electric service furnished to the 
consumer shall be for his own use and 
may not be remetered or submetered 
by the consumer for the purpose of 
selling electric service to others, is 
reasonable. Tenants of a building 
have the right to purchase electricity 
directly from the utility, said the 
Commission.t 


HE rules and regulations of many 
electric utilities, approved by 
the Commissions or filed with the 
Commissions without objection being 
made, contemplate direct dealings be- 
tween the utility and the ultimate con- 
sumer. A tariff filed by the Brooklyn 
Edison Company, now under attack, 
for example, provides: 


“the company’s service for the 
separate use of tenants or occupants 
of multiple family houses will only 
be furnished directly to them through 
the company’s individual meters, and 
will not be supplied through a master 
meter for submetering to such ten- 
ants or occupants.” 


tRe Potomac Electric Power Co. (D. C.) 
Formal Case No. 203, Order No. 748, Feb. 


“7. 
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The rule indicates the practice in 
Alabama, New Mexico, Tennessee, 
and elsewhere. 


I* Wisconsin the utilities have had 
considerable discretion in their 
treatment of submetering. Some util- 
ities in Wisconsin have rules provid- 
ing that all service is to be furnished 
directly by the utility. The only case 
which has been decided by the Com- 
mission, apparently, arose in Beloit a 
number of years ago.* 

In this case the Commission held 
that the practice of the Beloit Water, 
Gas & Electric Company in insisting 
on furnishing service directly to each 
consumer was not unreasonable. On 
the other hand a number of the com- 
panies, notably the Milwaukee Elec- 
tric Railway & Light Company and 
the Wisconsin Gas & Electric Com- 
pany are willing to, and do, supply 
energy directly to large building own- 
ers, permitting the resale of that 
energy to tenants by the owners. 

The North Carolina Commission 
has approved a practice, which has 
grown to some extent where the own- 
ers of large office buildings use elec- 
tricity for both power and lighting, of 
permitting the power to be purchased 
at a specific rate for this class of 
service and allowing the customers to 
transform such amount as may be 
necessary to step down for lighting 
purposes. 

The practice of reselling electric 
service has been carried on, without 
objection and without any Commis- 
sion rulings, in Connecticut, Michi- 
gan, Nevada, Oregon, and Washing- 
ton. 


*Re Beloit Water, Gas & E. Co. (Wis.) 
P.U.R.1922E, 133. 


The special committee on sub- 
metering, appointed by the real estate 
board of New York and Building 
Managers and Owners Association of 
New York, state that submetering 
prevails in Chicago, Kansas City, 
Omaha, Seattle, Duluth, Atlanta, 
Louisville, Cincinnati, | Houston, 
Cleveland, Detroit, St. Louis, Dayton, 
Pittsburgh, Indianapolis, Spokane, 
San Francisco, Salt Lake City, Den- 
ver, and Boston. Whether there is 
utility opposition is not stated. 


HE Oregon Commission has nev- 

er commented upon the prac- 
tice of reselling electric service in 
apartments and offices but in certain 
of its orders has specified rates there- 
for. The electric tariffs generally 
provide a special resale provision for 
apartment houses, to-wit: 


“If the manager or owner of an 
apartment house will assume the 
payment of the bills for all electric 
energy consumed by the various 
apartments he may sign a contract 
for the total consumption and obtain 
the benefit of any quantity rate which 
may apply to the total consumption. 
The minimum charge will be based 
on the rate of $1 per month per kilo- 
watt of lighting installation plus any 
additional minimum charge applying 
to heating, cooking, and power equip- 
ment. The company will furnish a 
separate bill for monthly consump- 
tion of each meter at the regular resi- 
dence rate in addition to the bill for 
the total consumption applied under 
these schedule (A-6). The company 
reserves the right at its option to bill 
the management of the apartment 
house with the total consumption as 
measured by a master meter instead 
of the total consumption as repre- 
sented by the sum of the individual 
readings of the apartment meters.” 
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1* the case of electric utilities in 
Michigan, when the practice of 
reselling is permitted, permission is 
granted upon condition that the cus- 
tomer shall charge for such service 
the established rates of the utility for 
similar service under like conditions, 
and the utility neither furnishes nor 
maintains the meters for resale to ulti- 
mate consumers. 

But the practice is said to be in 
vogue in the state of Connecticut in 
the larger cities of reselling electricity 
by owners of apartment or office 
buildings in some cases at a rate 
greater than that charged by the elec- 
tric companies who serve their patrons 
directly. 

Commissioner Williams, formerly 
of the New York Commission, First 
District, in discussing rates for elec- 
tric breakdown service some years 
ago, said in regard to service fur- 
nished to customers who resold elec- 
tric current to owners or tenants of 
adjacent buildings: 


“Undoubtedly the customer could 
compel the public service corporations 
to sell him the current whether he 
used it himself or resold it. The 
only thing the Commission is inter- 
ested in is to see that this customer 
gets nothing by way of service or 
facilities that another customer con- 
suming a like amount of current does 
not get. If the public service cor- 
porations furnished submeters or 
read them or performed any other 
extra service for this class of cus- 
tomers, it would be discrimination. 
I recommend that a change be made 
in the schedule pointing out the fact 
that customers may purchase current 
for resale in part and under what 
conditions the customer may do this, 
the meter or meters to be on the 
customer’s premises in all instances, 
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and any current to be resold to be 
measured by submeters, the public 
service corporations in no event to 
read or have any connection with 
them.” 


The Commission required that 
where any of the current delivered to 
a customer was resold off the prem- 
ises, the master meters controlling the 
supply of current be located on the 
customer’s premises and that the con- 
ditions under which resale by the 
customer off his premises might be 
made should be indicated in the serv- 
ice regulations. It was further pro- 
vided that the supply of current to 
customers be through a master meter 
or meters as might be required for 
proper metering under the contracts 
and under the service conditions, and 
further that the current consumption 
and corresponding bills to customers 
be based on the registration of the 
master meter or meters, the utility to 
assume no responsibility for the in- 
stallation or registration of any sub- 
meters provided by the consumer or 
their agreement with the registration 
of the master meter or meters. This 
case was decided at a time when the 
company itself did not object to fur- 
nishing electricity for resale.* 

The question whether an electric 
utility could be compelled to furnish 
service for resale was not a point at 
issue before Commissioner Williams, 
and an authoritative decision as to 
whether submetering shall be ap- 
proved is being awaited with great in- 
terest in New York, and also in other 
states where the problem has arisen. 


* Re New York Edison Co. 6 P. S. C. R. 
(1st Dist. N. Y.) 289. 
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Girrorp PINCHOT 
Ex-Governor of Pennsylvania. 


An item in the 
“San Diego Union.” 


MattTHew S. SLoAN 
President, New York Edison 
Company. 


Tuomas E, MItTtEN 
Chairman of the Board, Phila- 
delphia Rapid Transit Co. 


THORNE BrowNE 
Managing Director, Middle West 
Division, National Electric 
Light Association. 


Joun Sparco 
Writer, lecturer and former 
Socialist. 


R. H. BALiarp 
of the National Electric Light 
Association. 


T. O. Kennepy 
of the Ohio Public Service 
Company of Cleveland. 


“We are on the verge of seeing power, light, and 
transportation absorbed into one gigantic, nation-wide 
monopoly. When this monopoly has finished its growth, 
it will be the most gigantic monopoly ever known in 
the history of the world, and the most powerful.” 


¥ 


“A court has decided that a cow in the road always 
has the right of way. This indicates that the courts 
are just learning what the cows have always known.” 


¥ 


“The chief problem of the utilities under regulation 
is to make and keep themselves sufficiently prosperous 
to attract new capital.” 


¥ 


“The worst that can happen is industrial revolution. 
It is not impossible in America.” 


- 


“With the early railroad came the corporate individ- 
uals and a rapidly developing critical attitude from the 
public concerning these impersonal individuals. It 
kissed them as they arrived and spanked them shortly 
after with gusto.” 


> 


“Every man who is at all familiar with the facts 
knows that this investigation (of the public utilities by 
the Federal Trade Commission), would not have been 
ordered by the Senate were it not that the campaign 
of malignant abuse and cowardly innuendo has caused 
so many of our servants in office to fear being branded 
as hirelings of the ‘power trust.’” 


¥ 


“What better source have the schools for obtaining 
information on the electric light and power industry 
than from those engaged in its development? Do men 
consult a lawyer when they are sick, or a physician 
when they are in need of legal advice?” 


- 


“The quickest way to convert a chronic kicker is to 
sell him $5.00 worth of (electric) service a month in- 
stead of $1.50 worth.” 
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Epwin A. AUSTIN 


Supervisor of Motorbus Division, 


Public Service Commission 
of Missouri. 


E. D. Stmon 
Ex-Lord Mayor of Manchester, 
England. 


Tuomas J. WaLtsH 
United States Senator 
from Montana. 


Witi1AM GREENE 
President, American Federation 
of Labor. 


Wa ter M. W. SpLawn 


Professor of Economics, 
University of Texas. 


P. S. ARKWRIGHT 
President, Georgia Power Co. 


Louis H. EmMerson 
Governor of Iilinois. 


MICHAEL FRAENKEL 
Author. 


“There is little doubt but that the privately owned au- 
tomobile is causing havoc in the dividends of the rail- 
toads.” 


a 


“It is largely this question of fares which makes the 
slum problem of London insoluble by ordinary means.” 


¥ 


“T note that in the propaganda carried on by the pub- 
lic utilities every one who has a word to say in 
criticism of their methods, or who under any circum- 
stances whatever advocates the public development of 
power possibilities is set down as an incorrigible apostle 
of universal public ownership, a Bolshevik, and gen- 
erally an undesirable if not a dangerous character.” 


¥ 


“The American Federation of Labor believes that 
wage payments should be entirely separate from profits 
or stocks owned.” 


e 
“One may safely say that the (railroad) service ren- 
dered in the United States is equal to, if not superior 


to, that to be found in countries where the Government 
owns and operates railroads.” 


¥ 


“Electricity has almost literally created the water 
powers. Not until the development of the electric gen- 
erator and the transmission of electrical energy at high 
voltage was it possible to make any serious use of the 
power of rivers. They had remained unutilized for 
centuries, and but for the development of the electrical 
industry most of them would have continued to be 
wasted through all eternity.” 


¥ 


“Public ownership, which was such a bugbear to the 
early utility promoters, is coming rapidly, but it is com- 
ing in a way never anticipated in those early days. It 
is now called customer-ownership and employee-owner- 
ship.” 


* 


“The ‘service talk’ that flows in such profusion among 
us, from the glib door-canvasser to the railroad direc- 
tor, is not all palaver and buncombe, as the cynical 
think. Much of it is the culture spirit speaking.” 
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” 


be free. 


the reservoir: 


tomer, “I want it at my house.’ 


is for.” 


 < MAKING is not an easy task 
even for public utility com- 
pany managers. These man- 
agers must call in the aid of rate ex- 
perts; that means that not all men 
connected with a utility company are 
as familiar as they might be with the 
details of this rate making. 

If this is the case in the utility or- 
ganizations themselves, it is not to be 
expected that the public will know all 
about the various kinds of charges in 
their schedules and the bases for those 
charges. It is, however, of the ut- 
most importance that the public 
should be acquainted, at least in part, 
with the essential principles upon 
which rate schedules are erected. 

One fundamental proposition which 
both the electric industry, as well as 
the public should understand is, that 
the electrical utilities are not really 
selling electrical energy ; they are sell- 


Showing the Utility Customer 
What He Really Pays For 


A customer walked into the private office of the president of a 
water works company and complained about his bill. “Water is 
provided by Nature for the use of man,” he pointed out, “and should 
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The president promptly wrote this note to the superintendent of 
“Please give John Doe, free of charge, all the water which 
he desires to carry away with him from our reservoir.” 

“But I don’t want the water at the reservoir,” argued the cus- 

“That delivery service,” replied the president, “is what your bill 


—FromM THE Mopern CLASSICs. 


By M. M. ARGABRITE 
VICE-PRESIDENT AMERICAN GAS & ELECTRIC COMPANY 


ing electric service. If this point of 
view can be driven home, it will dissi- 
pate materially some of the mislead- 
ing impressions that are prevailing. 


_ a threshing machine man 
comes along with his thresher 
and his steam engine or gasoline 
motor and threshes the farmer’s 
grain, it is not steam power or gaso- 
line power that he is alone furnishing, 
but chiefly a service. It would be 
service that he offered even if the 
farmer owned the threshing machine 
and the thresher came along and sup- 
plied merely the power; it would be 
service that he offered if there were 
no machinery at all and the thresher 
appeared and offered to beat out the 
grain by hand. 

So it is in the case of an electrical 
company. It furnishes the mechani- 
cal energy which, while much more 
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effective than human energy, per- 
forms the same kind of a service. 
The service is the important item ren- 
dered. That service is divided into 
units of energy simply for the purpose 
of measurement. 

Even in the case of a company that 
supplies water; it is not the water but 
the service furnished that is the im- 
portant factor. This fact, however, 
the customer does not always under- 
stand. 


N” long ago a man walked into 
a water works office and com- 
plained to the superintendent, that he 
resented his water bills, and especially 
large water bills, as water is provided 
by nature and it should be free. 

The superintendent replied to him 
that if he would take the water in the 
way that nature provided it, he could 
have the water free; whereupon the 
superintendent gave the customer an 
order upon the attendant at the reser- 
voir to allow the gentleman to have 
all the water he could carry away 
from the reservoir without charge. 
The customer replied when he read 
the letter to the reservoir attendant 
that he did not want the water at the 
reservoir; he wanted it at his house. 
The superintendent forthwith pointed 
out to him that it was not the price 
of the water of which he was com- 
plaining, but that it was the cost of 
the service. He really wanted the 
service of the water company in de- 
livering it to his door. 


_ in other lines of business, 
such as the corner grocery store 
where commodities are dealt with, the 
service rendered to the customer 
forms an important part of his bill. 


But many of the patrons of the grocer 
fail to understand this. Many a man 
rolling out into the country in his au- 
tomobile finds that he can buy apples 
cheaper at the orchard than he can 
get them over the counter of his 
grocer, and he often wonders what 
the reason for the difference in the 
price is. He thinks there should be 
no difference. On the other hand, the 
farmer who is approached by the city 
man who comes out in his automobile 
and asks the price of the fruit, thinks 
he should get as much for it as the 
grocer in the city. 

Both, of course, are wrong. Both 
fail to take into consideration the 
service required to take the apples to 
the grocery store in the city and hold 
them there for the convenience of 
customers and then to deliver them to 
the homes of the consumer. The 
grocer performs a service. He saves 
the customer the trouble of going out 
of town for his apples and he delivers 
them to the customer’s house. The 
transaction is looked upon as a mere 
sale of apples, but really it is some- 
thing more. The difference in price 
between what the grocer pays the 
farmer and what he gets from the 
customer represents what he thinks 
the value of that service to the cus- 
tomer is; failure to appreciate this 
often makes the buyers think they are 
being robbed because they pay more 
for goods than they would have to if 
they got them directly from the pro- 
ducer. 


eo of utility customers to 
realize what they are actually de- 
manding and getting from the com- 
pany leads to many unfounded com- 
plaints. For example: 
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It is not uncommon to hear a cus- 
tomer use the expression that he is 
willing to “pay for what he uses,” 
but that he does not want to pay for 
anything he does not use. One can- 
not blame him for that. The custom- 
er simply does not know what he is 
using. The situation might be made 
clear to him by a simple illustration. 

He would understand, for example, 
that if he rented a garage for $15 a 
month and used it one night out of the 
thirty nights in the month, that he 
would have to pay the $15 rental just 
the same, and he would understand 
why that charge would be fair. On 
the theory of the customer that he 
would pay only for what he uses, his 
bill would be only 50 cents instead of 
$15. By using the garage as an il- 
lustration, he would understand that 
the reason why he has to pay $15 is 
that he has contracted for the use of 
that garage, and that it stands ready 
for him to use; if he does not want to 
use it, that is his own affair. The in- 
vestment is there waiting for him. 
Taxes, interest, depreciation, and 
service are all there, and if he wants 
to average a low price per diem, he 
must use it every day; if he does not 
wish to use it every day and will want 
it held for his use, then he must be 
willing to meet the monthly charge. 


H™ is another illustration which 
might tend to make the situation 
clear to him. He might be reminded 
that if he reserves a berth on a train 
and fails to make use of it, neverthe- 
less it is only fair for him to pay for 
it; the railroad company has reserved 
the berth for his use and was not able 
to sell it to anybody else. The cus- 
tomer would be quick to see that from 


the railroad’s standpoint, he used that 
berth just as much as if he had slept 
in it; he contracted for it and had 
it tied up in his interest. The fact 
that he did not actually use the service 
made no difference in the cost of 
supplying it. 


he id let us consider the user of 
water. <A water distributing 
company frequently will get its sup- 
plies from natural sources; these, to 
use the expression of the ordinary 
politician, are “God given.” The 
water company probably has a fine 
well or a stream flowing into a reser- 
voir. It probably does not do any- 
thing to that water except to trap it 
and turn it into the distributing sys- 
tem which it has built, putting a path 
from the distributing system and 
carrying the water to the consumer’s 
home. The investment devoted to 
that consumer's interest is $100, $150, 
or $200; it may be any amount. 
Taxes, interest, depreciation, service 
men, are all at his disposal. There 
is a fixed charge of 10 per cent on the 
property devoted to the customer’s 
use, whether he uses any water or 
not. That fixed charge may be $10 
a year, or $20 a year. Is that con- 
sumer in a position to say that he is 
willing to pay for the water he uses, 
but does not want to pay for anything 
that is not used? 

That customer is really not paying 
the water company for water. The 
water company will give him all the 
water he wants, if he will go to the 
reservoir and get it, because at that 
point it has not cost the company any- 
thing in particular in comparison to 
what it has cost the company to bring 
it to the consumer’s door. What the 


380 





ga 


— A5 45  — PP 


PUBLIC UTILITIES FORTNIGHTLY 


consumer really wants is the water 
service, and it costs the company any- 
where from $10 a year on up to fur- 
nish that service. 

Would it be fair for the consumer 
to pay the company a minimum bill 
of only 50 cents a month? That 
would hardly pay the costs of keeping 
their records. Thus we could go on 
finding all sorts of reasons why it is 
essential to have minimum bills. As 
a matter of fact, minimum bills in 
almost every instance are entirely be- 
low what they should be. 


oo average user of a utility serv- 
ice fails to see that when he 
orders in a meter he is reserving 
facilities for his use and is imposing 
certain costs upon the company, or 
other consumers, whether he actually 
uses any part of that which is avail- 
able or not. This item is to be con- 
sidered, however, in rate making, and 
this element is what we might call a 
“per customer cost.” 

What is a per customer cost in the 
case of an electric company? 

John Brown may use $1 worth of 
energy a month and his neighbor, Bill 
Jones, may use $10 worth a month. 
Yet it costs just as much to maintain 
the service, read the meter, keep the 
account, and handle the affairs of 
distributing energy to John Brown as 
it does to Bill Jones. 

This element of cost depends upon 
the number of customers and not upon 
the amount of energy used. John 
Brown should, of course, pay the 
company for what it costs to put in 
his meter, read it, render bills, and 
perform other individual services, and 
he should not unload any part of that 
expense on to Bill Jones who has all 


he can do to square his own account. 
These individual or customer expens- 
es are larger than they are ordinarily 
supposed to be. 


| iy order to arrive at some conclu- 
sion as to what these returns per 
customer costs amounts to, this com- 
pany has had a large number of cen- 
tral station systems analyzed. Some 
of them run very high; some of them 
are very moderate, depending to some 
extent upon the size of the commu- 
nity, and to a still greater extent upon 
the type of the community. If acom- 
munity is a compact and dense urban 
community, the per customer cost is 
likely to run comparatively low. If, 
however, the community served has a 
large outlying district where the lines 
are long, travel of the various men 
maintaining the service is excessive, 
the number of miles to keep up per 
customer is large, than the per cus- 
tomer cost is bound to be considerably 
higher even with communities with 
comparatively the same population. 
This company has analyzed and 
compared two communities, each 
serving a population of between 40,- 
000 or 50,000 people. In one, where 
the population was dense, these ap- 
parent per customer costs ran about 
$21.60 a year. In the community 
where the customers are spread over 
a large area these costs amounted to 
$33.12 per customer per year. Fur- 
ther investigation revealed that a 
large number of communities would 
analyze in the neighborhood of $33. 
Any properly constructed rate 
schedule should make provision for 
the absorption of these charges. 
There are many other considera- 
tions and factors of importance in 
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electric rate cases, including the de- 
mand factor, long and short hour use, 
diversity of use, and off-peak service. 
Some of them take lead into the 
technical field. The power factor for 
example. 

Power factor is an innocent-sound- 
ing term but it is a terror when it 
works against one. And it is a diffi- 
cult term to explain to the layman. 

An alternating current generator 
produces what is called idle current 
under certain conditions. This idle 
current has a way of filling up the 
capacity of the generators and the 
transmission distribution and trans- 
porting facilities until half of the 
capacity may be tied up in doing no 
work at all. The result of this is to 
cut in two the amount of salable 
capacity at the disposal of the utility. 

In the days before Mr. Volstead, a 
bartender would draw a glass of beer. 
That glass of beer might be half beer 
and half foam, or three quarters beer 
and one quarter foam or all beer and 
no foam. There would be no waste 
capacity in that glass if it were all 
beer. If, however, it was only half 
full of beer and the other half taken 
up by foam, it would have a “power 
factor” that would take away about 
half of the capacity in the glass. 

So the rate-builder or the rate ex- 
pert, must, in building his rates and 
especially rates for large power, take 
every precaution in designing his 
rates to preclude the possibility of a 
prospective customer giving the utility 
a fair power factor, and thereby 
saturating the system with current 
that is doing no work. 

Sometimes one hears a customer 
asking why all those “fan-dangles” 


are put into a rate. The answer is 
that otherwise the company would be 
deprived of whatever use it might 
desire to make of its facilities, as they 
would be taken up by the idle current. 
Therefore, the ratebuilder must pro- 
tect the company against this particu- 
lar extravagance and the use of capac- 
ity. 


ly protecting the company it is 
really the ratepayers who are be- 
ing protected. That is the point the 
public must understand. 

If one ratepayer is not made to 
pay for the expenses he imposes on 
the company, the expense must be 
paid by other customers. The com- 
pany is entitled to a reasonable return 
upon the whole body of its rates. It 
is unfair to one class of consumers 
to be required to pay bills incurred by 
other classes of customers. What the 
company is able to do in providing for 
fair rate schedules is beneficial not 
only to it but to its customers, in the 
long run. The problem of the electric 
company is to get the greatest amount 
of use out of service that is available 
for use. This is beneficial both to the 
company and to its customers. If the 
electrical company were to put on an 
extra head of steam and convert its 
customers to the use of electric appli- 
ances, thus putting to use more hours 
a day of those facilities which are 
already at their customers’ disposal 
and which are used only a very short 
period of time during the twenty-four 
hours, it will be rendering a splendid 
service. The excess cost to the cus- 
tomer is trivial. The commercial 
managers owe it to their customers as 
well as to their utility to load these 
facilities down and make them work. 


382 





In the following article the author—one of the outstanding State 
Public Service Commissioners in the country—takes issue with some 


of the opinions expressed in a recent number of this magazine. 


The 


controversial nature of these two contributions give them a special 
interest to street railway utilities and to State Commissioners alike. 


The Effect of Regulation 
on Street Railway Credit 


Is It the Duty of the Public Service Commissions or the 
Utilities Themselves to Establish It and Maintain It? 


By HAROLD E. WEST 
CHAIRMAN, PUBLIC SERVICE COMMISSION OF MARYLAND 


HE article by Mr. Simon J. 
TL Beet on “Credit—What the 
Commissions Have and Have 
Not Done to Help the Street Rail- 
ways Establish It,” in Public Utilities 
Fortnightly of February 7, will no 


doubt be read by Public Service Com- 
missioners and street railway officials 
of the country with surprise. 

Mr. Block is an able and efficient 


stockbroker. His house is one of the 
most reputable in Baltimore. But his 
article, in my opinion, hardly proves 
that he qualifies as a Gamaliel at 
whose feet Public Service Commis- 
sioners should- sit in the expectation 
of acquiring wisdom for the solving 
of knotty problems of utility regula- 
tion. 

Mr. Block assumes that a Public 
Service Commission ought to be a 
sort of beneficient Providence for 
utilities, especially for distressed 
street railway companies, instead of 
being what the average Commission 
is—a group of hard-headed, practical 
men who seek to hold the scales even 
between the utilities and their cus- 


tomers. And when a Commission, 
instead of simply granting what is 
asked, requires a utility to prove its 
case, and bases its decision on the 
utility’s rights instead of upon its 
needs or its wants, then it is “un- 
charitable” and “grudging.” Many 
utility companies, when in a tight 
place, have fallen into the error of 
confusing needs with rights. 


M* Block starts out with the 
proposition that as the power 
to tax is the power to destroy, so the 
power to regulate is “the power to 
cripple and impair.” 

I disagree. 

Public service corporations have 
their rights which the courts rarely 
fail to protect, and my observation is 
that Commissions are as conscientious 
in regarding the rights of the com- 
panies as they are in protecting the 
rights of the public. Any attempt on 
their part to “cripple and impair” 
would be met by an immediate and 
proper recourse to the courts, and it 
is an easily demonstrable fact that the 
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corporations are always more able to 
maintain their rights in the courts 
than is the public. 

The following assertion of Mr. 
Block illustrates a common misunder- 
standing of the subject: 

“The Public Service Commissions orig- 
inated in the theory that the public re- 
quired protection against the aggressions 
of public service corporations. There was 
an indefinite fear that unless some depu- 
tized authority was constantly on the alert 
to forestall such things, rates and fares 
would be arbitrarily revised upwards, serv- 
ice tyranically curtailed and community 
need ignored. 

“After a decade or more of regulation 
and supervision by Commissions sitting in 
nearly every state, it has been demonstrat- 
ed that such fears were groundless. 

“Yet in several instances our Public 
Service Commissions have been reluctant 
to outgrow that early theory of their 
origin and this has narrowed the scope of 
their constructive usefulness.” (The italics 
are mine.) 


a Service Commissions, as 
Mr. Block probably knows, orig- 
inated as Railroad Commissions, and 
were designed to remedy very real 
and very grave abuses, such as the 
giving of rebates, the setting up of 
favored classes of shippers, the dis- 
crimination against localities, the con- 
trol of city councils and state legisla- 
tures by means of corrupt political 
methods and a lavish distribution of 
free passes, and other things which 
need not be mentioned here. 

In the early days regulation was 
confined almost exclusively to rail- 
roads. Its results were so excellent 
that the duties of these early Com- 
missions were expanded to include 
the regulation of street railways, tele- 
phone companies, gas and electric 
light and power companies, water 
companies and lastly, the motor bus 
and truck companies. States which 
did not start out with Railroad Com- 


missions made their laws _ broad 
enough at the outset to take in most 
of these various classes of utilities, as 
was done in Maryland, Pennsylvania, 
and other states. 


EB there was no real danger or 
“indefinite fear” in the public 
mind that rates would be arbitrarily 
raised is shown by the fact that in 
nearly every state utility rates had 
been fixed (as in Maryland), by leg- 
islative fiat, and that there was a per- 
fect epidemic of two-cents-a-mile 
railroad rates established by state 
legislatures before Commission regu- 
lation became general. There was no 
such “early theory of their origin,” 
which the Commissions could reluc- 
tantly outgrow, and the constructive 
usefulness of regulating Commissions 
has grown constantly and tremen- 
dously instead of being narrowed, as 
the utilities themselves will testify. It 
might be added here, in reply to the 
charge that the constructive useful- 
ness of the Commissions has been 
narrowed, that if it had not been for 
the power of the Commissions to set 
aside legislative rates and, when this 
was proved to be necessary, their un- 
flinching performance of that duty in 
the face of tremendous popular objec- 
tion and disapproval, utility corpora- 
tions from one end of the country to 
the other would have been forced into 
bankruptcy before they could have 


gotten relief from the legislatures or 


the courts, in the period of skyrocket- 
ing prices for labor and material after 
1915. 


\ \ 7uat Mr. Block means when he 
says the most satisfactory serv- 


ice is rendered by a “helpfully super- 
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vised monopoly of service’’ is not so 
easy to understand. Utility regula- 
tion is based on the theory of utility 
operation controlled as to rates and 
service, protected from competition 
so long as the utility can and will ren- 
der adequate service at rates fair and 
just alike to company and customer, 
and no more than the service is worth. 
If, by “helpfully supervised” Mr. 
Block means that when a utility gets 
in trouble the Commission should act 
as accoucheur, then lay the credit 
baby on the public’s doorstep to be 
taken in and wet-nursed, and the util- 
ity be thus relieved of providing for 
the brat itself; then he has mistaken 
the duties, obligations, and functions 
of Public Service Commissions. 

The particular case which Mr. 
Block uses as an illustration of the 
shortcomings of Commission regula- 
tion is that of the United Railways & 
Electric Company of Baltimore. It 
is, as he says, particularly pertinent 
and illustrative; not however as nar- 
rowing the scope of the “constructive 
usefulness’”” of Commission regula- 
tion, or of giving “grudging relief” ; 
but of careful and patient investiga- 
tion, long study, and an honest effort 
to do justice between the Company 
and the public. For this case has been 
with the Commission for many years 
—from 1918 when the Commission 
began the hearing which resulted in 
setting aside the legislative rate of 5 
cents and increased the fare to 6 
cents, which was what the company 
asked, until now, and through suc- 
cessive fare increases to 63 cents or 
two for 13, 7 cents straight, two for 
15 with 8 cents flat, 74 cents, 84 or 
three for 25 with 9 cents flat, to 83 


or four for 35 cents with 10 cents 
flat. 


ee Mr. Block says in his arti- 
cle on credit about the United 
and the Commission, he has said, and 
more, in the monthly market letters 
of the firm of Nelson, Cook and Com- 
pany, of which he is a member. So 
our Commission is reasonably famil- 
iar with his ideas, which are all right, 
perhaps, from the stockbroker’s point 
of view, but wrong from any proper 
conception of utility regulation. That 
he does not fully appreciate the func- 
tions of utility Commissions is shown 
by his statement that “these essential 
transportation agencies (street rail- 
ways) have received litle sympathy 
and less assistance from supervisory 
Commissions.” 

It is not the function of Commis- 
sions to be sympathetic toward rail- 
ways or any other utilities, certainly 
not at the expense of the public; nor 
to give them “assistance,” if by that 
is meant, authorizing rates greater 
than they are fairly and justly en- 
titled to receive; because their needs 
for the maintenance of their credit or 
the keeping up of the price of their 
securities are in excess of their just 
dues. 

And yet, no utility under the juris- 
diction of the Maryland Commission 
has received more sympathetic atten- 
tion to its claims; there is none whose 
problems have been more studied and 
worried over by the members of the 
Commission than those of the com- 
pany to which Mr. Block directs par- 
ticular attention. The Commission 
has done this because it knows the 
service given by the company is essen- 
tial to the comfort and well-being of 
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the community, and a breakdown of 
that service, from any cause whatso- 
ever, would be akin to a disaster. 
That it did not get the 10-cent 
straight fare which it asked the Com- 
mission to establish, and is now seek- 
ing through the courts, was because 
the Commission did not feel it was 
entitled to it and does not now believe 
it is entitled to it. Moreover it does 
not believe a 10-cent straight fare 
would solve the company’s problems 
any more than the successive in- 
creases in fares since 1916 have 
solved them. 


HE Maryland Commission be- 

lieves that the maintenance of a 
proper credit is as essential to the 
proper maintenance, operation, and 
extension of a utility as it is to a steel 
mill or an automobile factory. Let 
there be no mistake about that. But 
it also believes that the maintenance 
of its credit is a corporate function, 
and not a duty of a Public Service 
Commission. 

It is the duty of the Commission to 
see that the rates charged by a utility 
are fair and just to the utility and the 
public alike, and no more than the 
service is worth. If a utility can 
maintain its credit on such rates, well 
and good. If it cannot, it is regret- 
table, but there’s nothing Commis- 
sions properly can do about it. Cer- 
tainly fares or rates cannot be raised 
primarily for the purpose of main- 
taining credit. 

Mr. Block points out that the steam 
railroads “are unusually fortunate in 
one respect—they have unimpaired 
credit facilities.” That is true, but 
how did they get their credit facili- 
ties, and why are they unimpaired? 


Did the Interstate Commerce Com- 
mission ever raise rates for the pur- 
pose of establishing railroad credit? 
I think not. Does not the Transpor- 
tation Act of 1920 limit earnings to 
6 per cent on the value of the com- 
panies’ property and provide for the 
recapture of half of earnings in ex- 
cess of 6 per cent? I think so. Were 
not the railroads taken over by the 
government when we went to war, 
and later turned back in such bad 
shape that billions had to be spent on 
them to restore them to their previous 
condition, the government only pay- 
ing part of this cost? I think so. 
Have they not suffered from bus, pri- 
vate automobile, and motor truck 
competition to the extent of losing a 
large percentage of their short-haul 
passenger business, and nearly all of 
their package freight business, par- 
ticularly on hauls‘of 100 miles or less? 
I think so. Then why is their credit 
situation so good? 


ow let us analyze the United 
Railways’ situation a bit. Mr. 
Block says: 


“Some years ago the United Railways 
& Electric Company of Baltimore was ob- 
liged to extend whatever service the Public 
Service Commission of Maryland required 
and to operate at any rate of fare which 
the Commission might fix. This was prac- 
tically without appeal on any fundamental 
question, because neither the Commission 
nor the railways company was in position 
to assert what was a fair return upon in- 
vestment since no valuation had been 
placed on the property.” (The italics are 
mine. ) 


Mr. Block should know that no ef- 
fort was made by either company or 
Commission to figure a return on in- 
vestment. The amount of investment 
could have been determined with rea- 
sonable accuracy at any time. Invest- 
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ment was never an issue and there 
was no reason for any appeal on any 
issue involving investment. Rate of 
return was not an issue until after 
the valuation of the company’s prop- 
erty was established in 1925. In the 
fare cases subsequent to 1925, rate of 
return on value, not investment, was 
an issue. 

If Mr. Block were more familiar 
with the situation, he would not have 
said that the company was obliged to 
extend whatever service the Public 
Service Commission required. With 
one exception, whenever a zone exten- 
sion was made it was agreed to by the 
company, the rate of fare to be estab- 
lished was based partly on the cost of 
making the extension, and in the case 
in which the fare was raised from 7 
to 74 cents the increase was made al- 
most entirely for the purpose of mak- 
ing zone extensions and adding facili- 
ties. It was estimated, if I remember 
correctly that the fare increase would 
yield a gross of $1,200,000, of which 
more than $900,000 were to be ex- 
pended in zone extensions and im- 
proved facilities. The company co- 
operated cordially and to the fullest 
extent in working out those improve- 
ments to service and estimating their 
cost. 


ly is true, however, that when the 
value of the company’s property 
was established in 1925 (the figures 
were $75,000,000), both the company 
and Commission had something defi- 
nite to go on, so far as a rate base 
was concerned. As investment in the 
property was not sufficient as a basis, 
the Commission had, prior to the val- 
uation, adopted the policy of allow- 
ing rates which would enable the 


company to earn from one and one- 
third to one and one-half times the 
amount of its fixed charges. It was 
estimated that this would yield a bal- 
ance to surplus of $1,000,000 as a 
minimum, and $1,500,000 as a maxi- 
mum. In its opinion [P.U.R.1920A, 
1, 65] announcing this policy the 
Commission said : 


“But in fixing $1,000,000 as the minimum 
balance to surplus which the company 
should be permitted to earn under exist- 
ing conditions, this Commission is not to 
be understood as undertaking to guarantee 
such balance to surplus at the expense of 
the public at any and all hazards. 

“It will be noted that we have condi- 
tioned our conclusion as to such balance 
to surplus, first, upon the exercise of rea- 
sonable efficiency in the operation of the 
property; second, upon the exercise of rea- 
sonable economies, and, third, upon the 
expenditures of no more that reasonable 
amounts for the maintenance of the prop- 
erty and of its accident and depreciation 
reserves.” 


In the 6-cent fare case, decided 
January 7, 1919, the Commission 
pointed out that the increase of fare 
from 5 to 6 cents would produce net 
earnings of approximately one and a 
third times the company’s fixed 
charge, “‘a ratio by no means exces- 
sive in view of the desirability of up- 
holding the credit of the company.” 

Later in the same opinion [P.U.R. 
1919C, 74, 99] the Commission said : 

“This Commission is fully mindful of 
the desirability of upholding the credit of 
all public utilities subject to its jurisdic- 
tion, to the fullest extent consistent with 
justice to the general public. But it is also 

fully mindful of the ultimate dangers of a 

false credit bolstered up by orders estab- 

lishing rates for services which are not 
justified by the fair worth of the service 
rendered.” 

The foregoing is what I suppose 
Mr. Block refers to when he says: 

“Years before, the Public Service Com- 


mission of Maryland, as then constituted, 
laid down the wise regulation that a utility 
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corporation must be permitted to earn suf- 

ficient revenue in excess of reasonable 

dividend requirements to enable it to main- 
tain a high credit standing. The present 

Commission evidently lost sight of that 

wise axiom.” 

Does what the Commission said 
mean what Mr. Block’s interpretation 
of it means? Is there anything in 
what the Commission said about divi- 
dend requirements, reasonable or un- 


reasonable? 


gb. position of the present Com- 
mission on the desirability of 
utilities maintaining their credit is 
precisely what it was when the opin- 
ions heretofore quoted were written. 
It has not lost sight of anything in 
that connection. 

As no value had been found for the 
property prior to 1925 the one and 
one-third to one and one-half times 
fixed charges rule was a rough and 
ready plan of dealing fairly and just- 
ly with the company. After the com- 
pany asked for and received a valua- 
tion of its property, however, the old 
plan was no longer applicable and the 
company became entitled to a rate 
which would yield a fair return on 
$75,000,000 provided the rate was 
not in excess of the fair worth of the 
services rendered. And out of that 
rate the company is supposed to pro- 
tect its own credit. 

It must be remembered that the rate 
base of $75,000,000 does not repre- 
sent investment, or what the builders 
of the property put into it, but what 
it would cost to reproduce that prop- 
erty at present-day high prices, plus 
intangibles and overheads, a generous 
allowance for going value, and $5,- 
000,000 for its easements in the pub- 
lic streets of Baltimore city, for which 


of course it paid little or nothing, di- 
rectly. 


HE company did ask for a rate 

of return of from 7} to 8 per 
cent on the $75,000,000 of tangible 
and intangible value which would 
have necessitated a straight 10-cent 
fare, and the Commission did refuse 
to grant it. Instead, it granted a base 
rate of 84 cents when three tokens 
were bought for 25 cents, or 9 cents 
flat. The Commission did not, as 
Mr. Block asserts, fix 6.26 per cent 
as a fair return on valuation. The 
Commission fixed a rate of fare, not 
a rate of return. It figured out that 
the rate of fare, according to the best 
estimates it could make would yield 
a return of 6.26 per cent on the whole 
of the $75,000,000 of value as found, 
and so stated, for informative pur- 
poses only. It is significant in this 
discussion of credit that the day after 
the announcement of the increase of 
fare from 74—2 for 15 cents or 8 
cents flat to the 84—3 for 25 or 9 
cents flat, the prices of the company’s 
securities broke on the local stock ex- 
change. 


M* Block says the Commission 
fixed a 6.26 per cent rate of 
return “despite the fact that the Con- 
solidated Gas, Electric Light & Power 
Company had been allowed 74 per 
cent and the local telephone and the 
other utilities had been treated with 
equal fair liberality.” 

Has he forgotten that about three 
years ago, following a decision from 
a United States Statutory Court, 
which set aside a decision of the Com- 
mission refusing to increase telephone 
rates, the Commission established 
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telephone rates on a basis of a 6-per 
cent return on the value of the com- 
pany’s property, the value having 
been raised above Commission figures 
by the court? 

The court declared that a return of 
6 per cent would not be confiscatory. 
The telephone company apparently 
still is satisfied with that rate of re- 
turn. 


HE Commission did and does al- 
low the Consolidated Gas & Elec- 
tric Company to earn a return of 
from 7 to 8 per cent, but it does so 
because the rates of the company are 
low—lower than they were in pre-war 
times. On such a rate of return the 
price of service to the consumer is 
“not more than the fair worth of the 
service rendered,” and that price will 
again be reviewed in the near future. 
When the railways company, early 
in 1928, was refused a flat fare of 
10 cents it appealed to the courts. 
The Court of Appeals sustained the 
Commission so far as the rate of re- 
turn was concerned. The Commis- 
sion having established the deprecia- 
tion allowance on cost instead of on 
value, the court set aside its allow- 
ance for depreciation and directed the 
Commission to make the allowance on 
value. The Commission did so, fix- 
ing approximately $1,600,000 as the 
proper amount, almost twice as much 
as it previously had been allowed for 
this account. 

This necessitated a further increase 
in fare. Mr. Block says “a fare of 
10 cents was grudgingly authorized, 
but was immediately nullified by an 
order requiring the company to sell 
4 tokens for 35 cents.” This seems 
to be a misrepresentation of the fact 


as is shown by the following quota- 
tion from the order of the Commis- 
sion in fixing the rate of fare which 
Mr. Block mentions: 

“The United Railways & Electric Com- 
pany of Baltimore shall be permitted to 
charge and collect for the transportation 
of persons over its several street railway 
lines in Baltimore city and vicinity a base 
rate fare of 8% cents when tickets or fare 
checks are purchased or 10 cents cash for 


the conveyance of each passenger over 
twelve years of age.” 


M* Block closes his article with 
the mandate that “the credit of 
public service corporations must be as 
zealously guarded by the Commis- 
sions as by the corporation itself,” 
and he ends with this observation: 
“A Public Service Commission should 
regard itself as the guardian of corporate 
credit as well as the guardian of public 
service. Impairment of the credit of our 
street railway systems from whatever 
causes, but abetted by Public Service Com- 
missions in overzealousness to hold down 
car fare—is directly responsible for the 
unsatisfactory street railway situation 
throughout the country.” 
To which, I only can say that I dis- 


agree. 


N° let us have something about 
street railway credit from the 
point of view of Maryland’s utility 
regulating authority, and with par- 
ticular reference to the Baltimore 
company, which Mr. Block uses as 
his example of Public Service Com- 
mission persecution. 

In the first place, the company has 
tangible and intangible property val- 
ued by the Commission at $75,000,- 
000. Against this it has outstanding 
securities, in round figures, of a par 
value of $85,000,000. Of this amount 
$65,000,000 is in bonds of various 
classes, and $20,000,000 in common 
stock. Its total capitalization is, 
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therefore, $10,000,000 in excess of its 
value—$10,000,000 par value of se- 
curities with no value at all behind 
them. Eliminate the excess if you 
will, and you then have a capitaliza- 
tion equal to value, but it is composed 
of $65,00,000 of bonds to $10,000,- 
000 of stock, or a ratio of bonds to 
stock of 64 to 1. A ratio of 3 tol 
is high. 

With the Consolidated Gas & Elec- 
tric Company which Mr. Block cited 
for a rate of return comparison, the 
ratio of bonds to stock, after some 
new financing immediately to be done. 
shall have been completed, will be 11 
to 10, or nearly 1 to 1. The capitali- 
zation will be $109,841,482, of which 
there will be $33,043,105 no par com- 
mon stock, or 28.99 per cent; $21,- 
270,300, preferred or 18.66 per cent, 
while the bonds will amount to $59.- 
666,000, or 52.35 per cent of the total 
capitalization. Incidentally that com- 
pany has just received Commission 
approval of an issue of $10,500,000 
of 4}-per cent bonds to be used in 
calling of about the same sized issue 
of 6-per cent bonds at 105, and will 
issue over 100,000 shares of no par 
common stock at 60 and $1,000,000 
of preferred at par of $100. Its com- 
mon and preferred stock is in big de- 
mand, the common selling on a lower 
yield basis than the company’s bonds. 
It has no trouble about its credit. 
The explanation of all this is that it 
has a monopoly in its field, its busi- 
ness is constantly growing, and its 
rates are constantly decreasing. 


a” the second place, neither the Bal- 
timore street car company nor 
any other similar company has a 
monopoly of the transportation fa- 
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cilities in the city which it serves. 

In every city the transportation 
situation is acutely competitive. 
While the Commission can and does 
protect the local company in its 
monopoly of transportation on rails 
and prevents motor bus competition, 
neither it nor the company can pre- 
vent or even check the competition of 
the private automobile. And every 
increase of fares drives more and 
more persons to automobiles. And 
every increase in the use of automo- 
biles not only takes more traffic from 
the street car company, but slows up 
and makes more difficult street car 
operation; thereby driving more car 
riders to automobiles for the sake of 
their greater convenience and speed. 
It works around in a circle. 


i peo fare fixed by the Commission 
yields as great, if not a greater 
rate of return than is being earned by 
any other street railway system in a 
city of comparable size in the coun- 
try. The Commission in the succes- 
sive fare increases has provided for 
every increased cost of doing busi- 
ness, as these increases occurred, and 
in the last increase practically doubled 
the amount allowed for depreciation 
by basing it on value instead of cost, 
in accordance with the decision of our 
Court of Appeals. The one thing it 
has not done is to fully provide for 
the losses caused by the falling off of 
business. In other words, it has de- 
clined to penalize the riders who con- 
tinue to patronize the company, by 
making them pay for all the losses 
caused by those who abandon the car 
service for automobiles. It feels it 
has about reached the limit to which 
it can go in that direction. 











The troubles of the company large- 
ly are due to this falling off of patron- 
age. If riding had continued as it 
was in 1926, even without increasing 
at the normal rate of growth of the 
city, it is not likely there would have 
been any credit or other financial 
troubles. In that year the company 
carried 225,255,833 revenue passen- 
gers. In 1928 the riding had fallen 
off to 200,466,304, or a loss of about 
25,000,000 passengers in two years. 
The net income for 1926 was $984,- 
949 while for 1928 it dropped to 
$558,393, a loss of $426,556 in two 
years. And late in 1928 the fare in- 
creases of 84 and 8? cents occurred. 
In December last, the riding fell off 
2,382,803 revenue passengers over 
December, 1927, or 12.57 per cent. 
And the falling off does not appear to 
be at an end. 


6 owes an increase of fare does not 
seem to be the remedy is shown 
by these figures: 

For December, 1928 and January, 
1929, car earnings increased $74,935 
over the corresponding months of 
1927 and 1928, or 2.77 per cent. In 
that time there had been increases of 
fare from 73 to 83? cents, or 16.67 
per cent. So we have for two months 
an increase of fares of 16.67 per cent 
with an increase of revenues of only 
2.77 per cent. 

In view of the situation as it actu- 
ally exists, the maintenance of the 
company’s credit does not seem to be 
so simple that it can be solved merely 
by increasing fares. Investors, not 
speculators looking for a quick turn 
of the market, look at these things. 
When they see a company with such 
a top heavy financial structure, and 
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with $10,000,000 par value of securi- 
ties with no value behind them, a 
company faced with a kind of com- 
petition that can neither be regulated 
nor controlled; with a diminishing 
business; when increases in rates do 
not yield anything like commensurate 
increases in revenues, is it any won- 
der they demand a high yield on their 
investment when they buy its securi- 
ties? 

I will tell Mr. Block why the steam > 
railroads are in so much better credit 
situation than the street railways, in 
spite of the fact that the net railway 
operating income of the Class 1 rail- 
roads for 1928 was equivalent to a 
return of only 4.71 per cent on their 
property investment, or value as es- 
tablished by the Interstate Commerce 
Commission; and in spite of the fact 
that passenger traffic was lighter than 
it had been in the last twenty years, 
and 7.8 per cent less than it was in 
1927. 

It is not because the railroads are 
charging all the traffic will bear, or 
anticipate an increase in rates. If 
the railroads should win the St. Louis 
and O’Fallon valuation case before 
the Supreme Court, and be able to se- 
cure rates based on present-day values 
of their properties, it is doubtful if 
any large company would attempt to 
do so. I think that situation is large- 
ly academic so far as its effect on 
rates is concerned. 

The reason the credit situation of 
the steam railroads is good is because, 
in the main, their financial structures 
are properly proportioned, and be- 
cause, in spite of the competition of 
the bus, truck, and private motor car, 
they are doing a big business, a busi- 
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ness that, if it falls off in one direc- 
tion, usually picks up in another. 
Generally, their business is increas- 
ing instead of diminishing. 

The sound way to strengthen the 
credit of street railways, it seems to 
me, is not to increase rates but to in- 
crease business. Can it be done? I 
do not know. The problem calls for 
the wisest and most sagacious man- 


and a certain amount of ruthlessness 
if that be needed; management that 
will not hesitate at measures as severe 
as a major surgical operation if they 
are required to adjust their companies 
to the requirements of the people they 
serve, and to build up their business. 

And in the work they will receive, 
I am sure, the hearty co-operation and 
assistance of the regulating Commis- 


agement; management with vision sion as far as this can properly be 
and courage and resourcefulness— _ given. 





A New Industry in Town Is Not 
Always a Blessing 


tr man who has been a problem to all of us is the local en- 
thusiast. He may be a Chamber of Commerce secretary, 
or he may be some real estate man; but whatever his activity may 
be, he wants to have a big payroll in a town, and he goes about 
it saying: 

“Here is this big industry that we can get here; if we do, we 
will have three or four hundred more people on our payroll.” 

This is a popular cry. But we do not always know whether 
the industry we are asking to come into our community is good 
for the community. Local enthusiasm may be aroused and sub- 
scription lists started without proper investigation. Usually our 
public utility company is at the top of the list for subscriptions ; 
to support a popular movement of this kind, if it is for the pub- 
lic good, is a good policy from a public relations standpoint. But 
we have found that such movements are not always helpful to 
the community. 

So we have been making industrial surveys to determine if the 
community likes the industries that already are located there. If 
it does not, it is not a good place for a new industry to come to. 

We determined that the most helpful thing we can do for a 
community is to make the industries that are already there pros- 
perous, going concerns. 

—James C. KENNEDY. 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 

Are Public Service Commissioners 
required to be lawyers? 
ANSWER 


In the great majority of states that have 
Public Service Commissions the Commis- 
sioners are not required to be lawyers. In 
no state are all of the Commissioners re- 
quired to be members of the legal profes- 
sion. In Georgia, one of the three Commis- 
sioners must be “experienced in law;” in 
Maine one Commissioner must be “learned 
in the law;” in Michigan one must be an 
attorney ; in Nevada one must be “an attor- 
ney versed in utility law;” in Ohio one must 
have a “knowledge of railroad law;” in Vir- 
ginia one Commissioner must have “at least 
the same qualifications required for a Judge 
of the Supreme Court of Appeals” of that 
state; and in Wisconsin one must have 
“knowledge of utility law.” 


¥ 


QUESTION 
Who is responsible for creating the 
Public Service Commissions? 


ANSWER 


It would be difficult, at this time, to name 
the individuals responsible for state regula- 
tion of public utility companies, but the 
regulatory idea originated in this way: 

Following a period when public opinion 
was committed to laissez-faire or “let alone,” 
a campaign for regulation began with the 
Granger movement in the Middle West, the 
Windom Report to Congress in 1874, and the 
Report of the Hepburn Committee of New 
York in 1879. Commissions were created in 
Iowa, Minnesota, and Wisconsin in 1874 and 
in Illinois in 1871. The Wisconsin Act was 
called the “Potter” Law. All of these acts, 
except the Illinois Act, were repealed in 
1876. They were re-enacted in Iowa and 
Minnesota. Fact-finding Commissions were 


established by Rhode Island in 1836, by 
New Hampshire in 1844, by Connecticut in 
1853, by Vermont in 1855, by Maine in 1858. 
Georgia in 1879 established a Commission 
and in the same year California provided in 
its Constitution that the legislature estab- 
lish a Railroad Commission with power to 
fix minimum rates. The Michigan Commis- 
sion was established in 1889, 

A bill for the establishment of a Com- 
mission was introduced in Wisconsin in 
1889, by Hon. H. A. Taylor (afterward 
Pacific Railway Commissioner and Assist- 
ant Treasurer of the United States), but it 
was defeated. It was defeated again in the 
90’s and then was held in abeyance by 
Governor Robert M. La Follette and his sup- 
porters until the anti-pass, taxation, and 
primary election issues had been disposed of. 
Finally in 1903, following Governor La 
Follette’s special message to the legislature, 
the bill was again introduced, but defeated. 
The governor stood for re-election in 1904 
on that issue, and after his re-election the 
bill was enacted in 1905.* 

The Public Service Commissions Law of 
New York was enacted by the legislature in 
1907, following a message by Governor 
Charles E. Hughes, January 2, 1907, recom- 
mending such legislation. Governor Hughes 
in his message to the legislature pointed out 
that there was a Board of Railroad Com- 
missioners consisting of five members having 
practically no power except to recommend 
action by the legislature. There was also a 
Commission of Gas and Electricity, consist- 
ing of three members. It was objected by 
the Governor that these Commissions were 
not so satisfactory as one Commission with 
broad powers would be, since similar ques- 
tions and sometimes the same corporations 
were involved in proceedings before the 
Commissions. The abolition of the Board 
of Rapid Transit in New York city and the 
establishment of a new Board, with power 


*“The La Follette Railroad Law in Wisconsin;” 
Review of Reviews (1905) Vol. 32, p. 76, by 
Professor John R. Commons, University of Wis- 
consin. 
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also to regulate gas and electric service was 
-gaaaanaie and this went into the new 
aw. 

By 1869, over a thousand statutes had been 
passed in Massachusetts to define the legal 
position of the railroads, this resulting in 
considerable confusion. A Railroad Com- 
mission was created in 1869 after unsuccess- 
ful attempts at legislative regulation. The 
Gas Commission was created in 1885, ap- 
parently on the demand by coal gas com- 
panies and also consumers. The coal gas 
companies were facing strong competition by 
water gas companies and by electric utilities. 
They asked protection from the state, and 
in turn were willing to submit to regulation. 
In 1876 the Choate Commission pointed out 
the necessity for a regulatory Commission. 
In 1880 the Mayor of Cambridge petitioned 
for such a Commission. The agitation finally 
resulted in the Gas and Electric Commission 
of 1885.* 

* 


QUESTION 
May a utility company sell and en- 
cumber or otherwise transfer its prop- 
erty without Commission authority? 


ANSWER 


The following states require Commission 
approval for the sale, lease, mortgage, trans- 
fer, consolidation, or merger of utility com- 
pany properties: 

Alabama, Arizona, California, Maryland, 
Massachusetts, New Hampshire, New Jersey, 
New York, Ohio, Wisconsin, Indiana, Illinois, 
Maine, Minnesota, Missouri, Tennessee, 
North Dakota, and Vermont. 

The law of Colorado apparently requires 
Commission approval of transfer of fran- 
chises and certificates. 

In the District of Columbia the consolida- 
tion merger or corporate reorganization of 
street railways require the consent not only 
of the Commission but also of Congress. 

In Kentucky the consent of the Commission 
is required for the consolidation of certain 
utilities, but the railroads appear to be free 
to transfer their properties without such con- 


sent. 
5 
QUESTION 
What qualifications are required 
for membership in State Railroad or 
Public Service Commissions? 


ANSWER 
Very few states require any qualifications 
for the office of Commissioner beyond formal 
restrictions as to citizenship and voting abil- 


*“Origin of Utility. Commissions in Massachu- 
setts;” Journal of Political Economy, Vol. 29, p. 177. 


ity. In fifteen states there are age limits, 
There is, too, a common restriction as to 
indulging in other activities while holding 
the office of Commissioner and as to holding 
stock or control in utilities while in office. 
In only a few states is there any professional 
qualification. 

In Georgia, one of the three Commission. 
ers must be experienced in law and one with 
the railroad business. In Kansas one must 
be a “practical, experienced business man” 
and one must be “experienced in the utility 
business.” In Maine one Commissioner must 
be learned in law, one a civil engineer 
familiar with railroads and one experienced 
in utility business. In Michigan one must 
be an attorney, two others must be familiar 
with utility operation. In Nevada one must 
be an attorney versed in utility law, another 
must be a practical railroad man and the 
third must have knowledge of utility business. 
In Ohio one must have knowledge of railroad 
law and two others must be familiar with 
the utility business. In Virginia one Com- 
missioner must have at least the same qualifi- 
cations required for the judge of the Su- 
preme Court of Appeals of that state. There 
is no qualification restriction for the other 
members of that Commission. In Wisconsin 
one must have knowledge of utility law and 
the others must understand utility business. 


. 
QUESTION 
Is a radio broadcasting station a 
public utility? 
ANSWER 


We understand this question is not intended 
to include the transmission of code messages 
for pay by radio, but only the broadcasting 
of news, entertainment, and instruction free 
to the great radio audience. Nobody knows 
whether a radio broadcasting station is a 
public utility. The question cannot be an- 
swered positively until the supreme court 
passes upon it. History has often demon- 
strated that it is unsafe to assume the role of 
prophet, and so we shall not attempt to 
prophecy how the supreme court will answer 
the question whether a radio station broad- 
casting entertainment is a public utility. 

Radio broadcasting is a very novel activity 
which is of great interest to the public; but 
a radio station does not require the use of 
the highways of the country in order to serve 
its audience. It does not charge for its en- 
tertainment or instruction. It has no mo- 
nopoly of the air. . 

There is not much use of having a business 
declared a public utility unless its rates can 
be regulated. The only rates a broadcasting 
station has are those charged advertisers or 
others who use its facilities for transmitting 
their messages to the public. From the rate 
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angle the situation of the radio broadcasting 
station is peculiar. 

The nature of the information and enter- 
tainment, also, is not such as to make it a 
necessity—such as railroad, water, gas, elec- 
tric, and telephone service have become. 

We think it would be unsafe to jump to 
the conclusion that radio broadcasting is pub- 
lic utility service. 


QUESTION 
Do State Public Service Commis- 
sions have jurisdiction over utility 
companies operated by the states or 
by the Federal government? 
ANSWER 


No. We feel like saying a little more on 
this subject, but perhaps it will be better to 
stick to the short answer we have given. 


* 
QUESTION 
Can you give a single reason why a 
State Commission should have the 
power to fix the rates of a public 
utility company in a city, rather than 
the City Council? 
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ANSWER 


There are several reasons in favor of State 
Commission regulation given by the advo- 
cates of that theory, but as you have asked 
for a single reason, we will give but one. A 
rate dispute is virtually a dispute between 
the utility company and a large number of 
inhabitants of the city. The members of a 
City Council usually consider that it is their 
duty to represent only the ratepayers; there- 
fore they represent only one party to the 
dispute. Besides, the members of the council 
are probably themselves ratepayers, and 
therefore have a direct personal interest in 
the outcome. If the city council had power 
to pass upon the question, it would be able 
to act as judge of its own case. This is 
generally regarded as bad practice. 

A State Commission, composed of Com- 
missioners most of whom are chosen from 
other parts of the state, are better able to 
decide questions fairly in which they are not 
interested, than are those who have a person- 
al interest in the result. If one of the 
members of the State Commission were a 
citizen of a city in which the controversy 
arose, it would be good practice for him not 
to sit in the case. Hence, one very good 
reason for having rate controversies decided 
by State Commissions rather than by local 
authorities who are directly interested, is that 
the decision is apt to be more fair. 





A Dream of Empire 


foe years ago a buggy, drawn by two tired horses, came 
slowly along a woods road in South Florida, to where a con- 


tractor’s crew was at work. 
looking man. 


In the buggy sat a very ordinary- 


“What are you doing?” he asked the contractor. 
“Building a railroad for a foolish man,” was the answer. 


“Who is the foolish man ?” 


“Henry B. Plant,” the contractor replied. 


“What is your name?” 
“T am Henry B. Plant.” 


In return he asked: 


Later, when the young contractor asked for advice, Plant said: 
“Some day this railroad will be part of a great system that will 


serve all South Florida. 
around you.” 


Stay here and a city will grow up 


The former contractor is now Congressman Herbert J. Drane. 
And the railroad is part of the main line of the Atlantic Coast 


Line Railroad Company. 


Where Plant talked to his contractor 


in the virgin pine forest, the city of Lakeland has risen. 
In such fashion have the dreams of the early railroad builders 


in Florida been realized. 
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The Make-up and the Menace 
of the “Power Monopoly” 


Gifford Pinchot differs with the Federal Trade Commission in 


its conclusions on the existence of a power trust in this country 


By HENRY C. SPURR 


IFFORD Pinchot, former gover- 
(5 nor of Pennsylvania, has pub- 
lished a 256-page pamphlet 
entitled: “The Power Monopoly; Its 
Make-up and Its Menace.” 

Coming from a man who has been 
a Federal official and the governor of 
a great state, and who has given long 
and disinterested study to the subject, 
it will be read with more than casual 
interest. 

It is rather a formidable looking 
document, its bulk considered ; but the 
average reader will not care to look 
beyond the first sixteen pages in 
which Mr. Pinchot sets forth his con- 
clusions as to the make-up and menace 
of the so called “power monopoly.” 

In judging the value of Mr. Pin- 
chot’s contribution to this much-dis- 
cussed subject, one may well be guid- 
ed by two established rules of evidence 
which prevail in courts of law. These 
rules are: 

A witness who is not an expert 
must state the facts as he knows them, 
not his opinions or conclusions as to 
what has taken place. 

An expert witness may state his 
conclusions; but those conclusions 


must be based upon facts which have 
been testified to. 


Mere conclusions of lay witnesses 
and conclusions of experts not based 
on facts are ruled out for obvious 
reasons. 


_o lawyers have to be constant- 
ly on the alert to hold lay wit- 
nesses down to statements of facts. 
Courts and juries want to know what 
the facts are. They may then draw 
their conclusions as to what those 
facts mean. The tendency of persons 
on the witness stand, however, it to 
give their own conclusions as to the 
facts, rather than the facts themselves. 

It is quite a common failing, this 
inability to distinguish between con- 
clusions and facts. Conclusions are 
often stated as if they were facts, and 
accepted as facts instead of mere con- 
clusions or opinions. 

This may be illustrated by an ex- 
cerpt from the faithful report of the 
memorable trial of Bardwell against 
Pickwick. Samuel Weller is on the 
stand under examination. 


“Oh, you did get a talking about 
the trial,” said Sergeant Buzfuz, 
brightening up in anticipation of some 
important discovery. “Now what 
passed about the trial; will you have 
the goodness to tell us, Mr. Weller?” 


396 





Be a, ee, 6 (eae 


PUBLIC UTILITIES FORTNIGHTLY 


“Vith all the pleasure in life, sir,” 
replied Sam. “Arter a few unimpor- 
tant obserwations from the two wir- 
tuous females, as they has been ex- 
amined here today, the ladies gets 
into a very great state o’ admiration 
at the honorable conduct of Mr. Dod- 
son and Fogg—them two gen’l’men 
as is sittin’ near you now.” 


This statement of Sam’s as to “un- 
important obserwations” and “very 
great state o’ admiration at the honor- 
able conduct” of Mr. Dodson and 
Fogg, and so forth, were mere con- 
clusions. The fact which served as 
the basis of the conclusion was what 
the ladies actually said. 


Awe illustration of the differ- 
ence between the statement of a 
fact and the statement of a conclusion 
may be taken from one of the prac- 
tices of children. 


A little girl runs bawling home to 
her mother. 

“Mother,” she sobs, “Mary called 
me a dumbbell.” 

“Never mind, darling,” replies the 
mother, ‘Mamma knows better than 
Mary. Mamma knows you are not a 
dumbbell.” 


You see, the little girl was hurt be- 
cause she did not understand the dif- 
ference between facts and conclusions. 
Her playmate had merely been calling 
names. 

Bearing in mind this tendency to 
accept mere statements of conclusions 
as statements of fact, the reader will 
have to be steadily on his guard in 
going over Mr. Pinchot’s pamphlet. 
The skilled reader will detect the dif- 
ference, but the careless reader may 
be misled. It was undoubtedly not 
Mr. Pinchot’s purpose to mislead him. 
It is quite likely that Mr. Pinchot 
himself may not have given careful 


consideration to 


this distinction. 


To show what is meant, a collec- 


tion of Mr. 


Pinchot’s conclusions 


have been taken bodily from his text, 
or adapted from it, for alphabetical 


arrangement. 


He says the men re- 


sponsible for what he calls the power 


monopoly are: 


Abusers (of unregu- 
lated, unrestrained 
privilege). 

Blacklisters. 

Browbeaters. 

Bullyers. 

Corrupters. 

Enslavers. 

Exploiters (of the 
public, and of fi- 
nance). 

Extortioners. 

Inflaters. 

Lobbyists. 

Masters. 


(mean- 
bad 


Mighty-men 
ing mighty 
men). 

Monopolists. 

Padders. 

Plotters. 

Poisoners (of the 
fountains of public 
information). 

Profiteers. 

Propagandists. 

Prostituters. 

Seekers (in the dark 
or by foul means). 

Smotherers. 


He reinforces these statements with 


such adjectives as: 


Arrogant. 
Dominant. 
Extra-legal. 


Merciless. 
Ruthless. 
Unscrupulous. 


Foul. 


It will be seen that these epithets 
employed by Mr. Pinchot are mere 
conclusions; not statements of facts. 
Mr. Pinchot is here doing just what 
little Mary did to her playmate, that 
is to say, calling names. 

One must not be thrown off his 
guard by the fact that Mr. Pinchot 
attempts to qualify as an expert by 
saying that as a private citizen, as a 
Federal official, and as governor of a 
state, he has given much time and 
some money to a conscientious study 
of the electric question; and by the 
fact that he fortifies this by saying: 


“For years I have been in almost 
constant communication and consulta- 
tion with many serious students of 
electric power, who have been spurred 
on in their investigations by deep- 
seated public spirited apprehension 
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over the vision of our country enter- 
ing the great electric era of world 
competition under the handicap of 
excessive cost of electricity, the one 
modern driving power turning the 
wheels of our domestic, commercial 
and industrial life.” 


Even accepting Mr. Pinchot, with- 
out reservation, as an expert, it must 
still be borne in mind that even an 
expert’s opinion is of little value un- 
less the facts upon which it is based 
are stated. So, then, with this warn- 
ing as to the difference between con- 
clusions, or opinions, and facts, let 
us look into Mr. Pinchot’s book. 

M ost of this book or pamphlet, is 

taken up in showing that a 
power monopoly exists in the electric 
field, and its make-up. Only a small 
part of the work is devoted to what 
he terms the “menace” of the so- 
called monopoly. 

The pamphlet has 256 pages of 
printed matter, 237 pages of which 
contain appendices, one of which gives 
an alphabetical list of 4,362 com- 
panies said to be owned or controlled 
by the electrical power industry; the 
other purporting to give detailed 
records of the 41 big power corpora- 
tions in the industry with their geneal- 
ogy, their financial statements, offi- 
cers, directors, and financial statistics. 

Of the sixteen remaining pages, at 
least four are devoted to showing the 
alleged existence of a power monop- 
oly; and not over ten pages, by the 
most liberal construction, to its so- 
called “menace.” 

The facts which Mr. Pinchot pre- 
sents are given in support of his con- 
clusion that a power monopoly exists. 
The Federal Trade Commission after 
a two-year investigation, came to a 


a 


re) 
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different conclusion; but Mr. Pinchot 
has a perfect right to differ from the 
Trade Commission on that point, and, 
so far as he states the facts upon 
which his own opinion is based, they 
afford a reasonable basis of compari- 
son with the facts upon which the 
opinion of the Federal Trade Com- 
mission is based. Therefore, a 
student, by weighing the facts pre- 
sented by both is able to judge which 
conclusion—that of Mr. Pinchot, or 
that of the Federal Trade Commis- 
sion—is supported by the better rea- 


son. 
Howres: it would seem that Mr. 

Pinchot need not have taken up 
the major portion of his space to 
prove the existence of a power trust, 
because he says that a power monop- 
oly is not of itself an evil thing. 
Here are his own words: 


“A monopoly of power is in itself 
not necessarily harmful. The public 
utility business requires monopolistic 
authority. Tw6 telephone companies, 
two gas companies, two electric com- 
panies in one town, usually amount 
to an economic extravagance, if not 
a financial impossibility.” 


The harm and danger of the so- 
called “power trust,” as Mr. Pinchot 
sees it, is not due to its monopoly or 
even to its enormous size, but to cer- 
tain things which he summarizes as 
follows: 


1. The monopoly has been created 
by financial inflation. 

2. The financial inflation of the 
monopoly has been supported by ex- 
tortion. 

3. This inflation and extortion are 
made possible and perpetuated by 
the control of investments secured 
through the blacklisting of investment 
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houses which may refuse to sell the 
monopoly’s inflated securities to the 
public. 

4. Having forced its inflated se- 
curities on American investors, the 
monopoly now dodges behind these 
investors for protection against the 
arm of the law in much the same 
fashion that meaner elements of law- 
lessness, like common highwaymen, 
frequently have used their victims as 
shields against the bullets of police- 
men. 

5. The power monopoly, fully con- 
scious of its financial, industrial, and 
legal powers, as well as its extra-legal 
powers for evil, is seeking now in 
the open and in the dark, by fair 
means and by foul, to seize or con- 
tinue control over the powers of 
government or, failing in this, to in- 
timidate lawful authority to do its 
will. 


His is Mr. Pinchot’s expert opin- 
ion. What facts are advanced to 
support it? 
None, that the most careful reader 
will be able to disclose. 
There are conclusions aplenty, but 
no facts. Mr. Pinchot has done a 
surprising thing; he has been guilty 


of “pyramiding.” He has pyramided 
conclusion upon conclusion until he 
has reached the five major conclusions 
above set forth. It will be observed, 
of course, that these five statements 
are statements of opinions and not of 
facts. Even as expert opinions they 
would have to be ruled out in any 
court of law whose object is to ascer- 
tain the truth. 

It would be impossible to answer in 
a brief article the many charges which 
Mr. Pinchot makes in a series of 
flourishes. This review is not intend- 
ed as an answer, but as a helpful 
analysis of Mr. Pinchot’s pamphlet. 
Only one portion of it, showing some 
facts and Mr. Pinchot’s conclusion 
from them will be considered; when 
that is done it will, perhaps, show the 
danger of a too hasty acceptance of 
Mr. Pinchot’s conclusions. 


A’ page 11 of his pamphlet he 
gives a list of life insurance in- 
vestments in public utility securities 
as follows: 





Aetna 


Connecticut General . 
Connecticut Mutual 
Fidelity Mutual 


John Hancock Mutual 
Massachusetts Mutual 
Mutual Benefit 


1920. 1926. 
$250,000 $21,133,500 (bonds) 


280,000 (stocks) 
1,800,500 (bonds) 
25,000 


16,267,500 
1,648,000 (bonds) 


22,812,000 
6,827,150 (bonds) 
61,350 (stock) 
650,000 


165,100 (stock) 
046,000 


718,000 


New England Mutual 


Prudential 
Equitable Life 


Metropolitan Life 
New York Life 


6,885,000 (bonds) 

304,900 (stock) 
24,556,500 

1,436,000 (bonds) 


26,299,000 (bonds) 


49,000 (stock) 
6,653,000 (bonds) 


$72,835,750 


636,000 (stock) 
157,268,500 
88,810,000 (bonds) 
2,622,000 (stock) 
156,400,650 (bonds) 
470,000 (stock) 
105,470,000 (bonds) 
187,500 (stock) 


$686,660,550 
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This is manifestly a statement of 
facts. Its purpose is to show an enor- 
mous increase of investment by in- 
surance companies in public utility 
securities. Let us add another illus- 
tration not taken from Mr. Pinchot’s 
book, for good measure. 

In an address on “Synchronizing 
Life Insurance Investments with 
Changing National Needs,” in 1927, 
James Lee Loomis, President, the 
Connecticut Mutual Life Insurance 
Company, Hartford, Connecticut. 
said : 


“While the investment in the pub- 
lic utility field is the least of the four 
groups under discussion (city mort- 
gages, public utility bonds and stocks, 
farm mortgages, and railroad bonds 
and stocks), the increase during the 
present year has exceeded $200,- 
000,000, and is greater than the in- 
crease in either the farm mortgage or 
the railroad group. Securities in 
this class at the close of 1921, 
$224,000,000, represented 3.0 per cent 
of the admitted assets. A year ago, 
they represented 6.9 per cent and 
now, about 7.7 per cent. The life in- 
surance investment in this field is 
still relatively a small factor. Our 
holdings of $810,000,000 in bonds as 
of December 31, 1926, are but 7.4 per 
cent of the total funded debt of the 
public utility companies then out- 
standing, as compiled by Moody. It 
is interesting to note where some of 
these securities are located. June 30, 
1926, all banks reporting to the 
Comptroller of the Currency held 
$1,123,000,000 of public utility bonds. 
Our holding of these bonds, with a 
very small amount of stock, will, at 
the close of 1927, be about $1,019,- 
000,000. 

“During the five years preceding 
June 30, 1926, all banks reporting as 
above, increased their investment in 
this type of security by $418,000,000, 


while the life insurance companies in- 


creased their investment in public 
utility securities for calendar years 
1921 to 1926, inclusive, including a 
very small amount of stock, $590. 
000,000. 

“Tt should be noted that the invest- 
ment of the savings banks in these 
securities has been limited or pre- 
vented by statutory restrictions. 

“Fire and other forms of insurance 
companies, other than life, reporting 
to the Connecticut Insurance Depart- 
ment as of December 31, 1926, held 
$192,000,000 of public utility bonds, 
having almost doubled their invest- 
ment in this group since December 


31, 1924.” 


Beso sg to Mr. Pinchot’s first 
major conclusion: “The monop- 
oly has been created by financial in- 
flation,” it is fair to assume that he 
wishes the public to believe that public 
utility securities are of doubtful in- 
vestment value. 

Now, the fact that insurance com- 
panies who are trustees for their 
policy-holders are investing extensive- 
ly in the securities of utility com- 
panies would tend to inspire the aver- 
age man with confidence in that class 
of securities. Insurance men who 
have large amounts of money to in- 
vest—their business requiring invest- 
ment for its support—would naturally 
be regarded as experts in the matter 
of investment. Common attention to 
their own interests, to say nothing of 
that of their policyholders, would sup- 
posedly require the best exercise of 
their business judgment, in making 
investments. The ordinary impres- 
sion would, therefore, be, that if such 
men felt it safe to invest in the bonds 
or stocks of public utility companies, 
those securities ought to be pretty 
safe. 

How do the insurance men justify 
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themselves? Here are exerpts from 
letters received from seven of them: 


“We are looking for investments which 
combine the greatest degree of safety and 
yield. The stocks and bonds of utility 
companies seem at the present time to meet 
this condition as nearly as any other sort 
of investment.” 

* 

“Tt was most essential that life insur- 
ance companies should purchase public util- 
ity securities during the period mentioned 
by Mr. Pinchot. From 1920 to 1926 the 
assets of the insurance companies increased 
73 per cent, the total increase being over 
$5,000,000,000. It was essential that a por- 
tion of this money should be invested in 
bonds and stocks, to keep their assets in a 
well invested condition.” 


, 


“The investment of large sums of money 
in utility bonds and stocks is justified by 
additional facts. One is that utility cor- 
porations have become sound financial in- 
stitutions, whose securities have become 
recognized as being satisfactory invest- 
ments. The other is that utility securities 
sell at a better yield than the obligations 
and stocks of railroad companies.” 


vw 


“We buy substantial amounts of public 
utility bonds because our experience has 
been eminently satisfactory.” 


ha 


“We have invested in public utility se- 
curities, because we believe in the essential 
soundness and safety of these elements of 
security investments on behalf of our pol- 
icyholders, because the companies are being 
ably managed with good service to the pub- 
lic from which a fair return is available 
to the investor; and because supervision 
has become more generally effective. The 
investment is altogether from conviction 
of its desirability on the part of our in- 
vestment committee.” 


v 


_ “While the increase in investments of life 
insurance companies as a whole in public 
utility securities since 1920 has been greater 
than the increases in other classes of in- 
vestments, it is also true that the expan- 
sion in the public utility industry has been 
relatively greater than in any other field. 
t is an accepted theory that a Commission 
supervised monopoly affords an attractive 
medium of investment.” 


“One insurance man says in nearly every 
case our company has purchased only is- 
sues of bonds approved by a state regula- 
tory body.” 


A 

P: RCHASES of utility securities in 

large quantities by insurance com- 

panies would seem to be a point 

against Mr. Pinchot. Why, then, 

does he mention it in his pamphlet? 
This is what he says about it: 

“These typical samples of changes 
in insurance investments indicate that 
even the high executives of mighty 
insurance companies give heed when 


the dormant voices of the power 
monopolists speak.” 


This is like the case of a man who 
believed he was dead. Nobody was 
able to convince him of his error. 
One day a physician had a happy idea. 
He asked the man the following 
questions : 

“Did you 
bleed ?” 

“No,” 


ever see a dead man 


replied the man who thought 


he was dead. 
“Do you believe a dead man can 


bleed?” continued the physician. 

“No,” was the answer. 

“Now,” said the physician with 
conviction, “I am going to prove to 
you that you are not dead.”’ 

So saying the physician whipped 
out a scalpel and drew a little blood. 
“You see,” he said, “that you bleed. 
That proves that you are not dead.” 

“No,” replied the man, “That only 
proves that a dead man can bleed.” 


Bb most persons the fact that pub- 
lic utility securities are regarded 
investments by insurance 
companies, whose business it is to 
know what good investments are, 
would be considered as strong evi- 


as good 


401 





PUBLIC UTILITIES FORTNIGHTLY 


dence of the value of these securities 
for investment. To Mr. Pinchot it 
is added proof of the domination of 
a power monopoly. 

When the attention of the president 
of one insurance company was called 
to Mr. Pinchot’s statement, the presi- 
dent said: 


“Money goes where the most at- 
tractive bid is made for it. In times 
past we have given heed to the dom- 
inant voices of the farmer. If Mr. 
Pinchot himself should come to us 
with excellent security and want a 
loan, I am sure, if we had the money, 
we would make it and heed his voice. 
We used to heed the dominant voices 
of the railroads more than any other 
dominant voice and we still heed it 
on occasions ; and we heed the dom- 
inant voice of the owner of city real 
estate. 

“On the whole we are rather proud 
of being able to hear the voices of 
various classes of people who demand 
money for development purposes, 
and not only to hear them but to 
heed them when they deserve to be 
heeded.” 


Well, that will do or the purpose of 
this article. The reader will have to 
draw his own conclusions. It is to 
be hoped that this analysis will help 
him to do so. 


T’ is a point in Mr. Pinchot’s favor 
that he has long been a student of 
this subject, and that his motives are 
unselfish. It is another point in his 
favor that he has been in almost con- 
stant communication with many seri- 
ous students, actuated by deep-seated 
public spirited apprehension. 

But those who have such qualifica- 
tion may nevertheless not always be 
right. No one could doubt that when 
it was said in high quarters that if 
railroads were introduced into Eng- 
land, the hens would cease to lay eggs, 
the criticism was made from unselfish 
motives by seriously minded students 
or that their apprehension was deep- 
seated and public spirited. 

The trouble was, that their judg- 
ment was bad. 
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Well Regulated 


LS fern the president of this railroad?” asked the man who 
called at the general offices. 

“He’s down in Washington, attendin’ th’ session o’ some kind 
uv’ an investigatin’ committee,” replied the office boy. 

“Where’s the general manager ?” 

“He’s appearin’ before th’ Interstate Commerce Commission.” 

“Well, where’s the general superintendent ?” 

“He’s at th’ meeting of th’ Legislature, fightin’ some bum new 
law.” 

“Where is the head of the legal department ?” 

“He’s in court, tryin’ a suit.” 

“Then where is the passenger agent ?” 

“He’s explainin’ t’ th’ commercial travelers why we can’t re- 
duce th’ fare.” 

“Where is the general freight agent ?” 

“He’s gone out in th’ country t’ attend a meeting o’ th’ grange 
an’ tell th’ farmers why we ain’t got no freight cars.” 

“Who’s running the blame railroad anyway ?” 

“Th’ legislatures and investigators.” 

—Pittsburg Press. 
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The Cowboy Commissioner 
from the Apache State 


Meet “as good a long distance rifle shot as ever 
rode in New Mexico and Arizona,” the Chair- 
man of the Arizona Corporation Commission— 


Hon. WILLIAM L. D. CLAYPOOL 


ONORABLE William LeRoi Du- 
H laney Claypool, Chairman of 
the Arizona Corporation 
Commission, was elected to the office 
of Commissioner at the general elec- 
tion in November of 1924; he took 
office in January, 1925 for the regu- 
lar term of six years. 

Chairman Claypool was born in 
Bowling Green, Kentucky, July 18, 
1872. He was the third son of Dr. 
William Monroe Claypool and Hetty 
Barclay Claypool. He received his 
education in the public schools of 
Bowling Green and later at Ogden 
College. He studied law in the office 
of Judge W. L. Dulaney and while 
so engaged had the privilege of be- 
coming friends with such men as 
Senator J. C. S. Blackburn, Senator 
John G. Carlysle, Senator Proctor 
Knott, Governor Simon _ Bolivar 
Buckner, “the Gray Eagle of Glen 
Lily,” Governor John Young Brown, 
Senator W. C. T. Breckenridge, At- 
torney General Watt Hardin and 
General Wolford of ‘“Wolford’s 
Kingdom.” 


gprwrrsyras Claypool was a drug 
clerk for several years until, in- 
spired by the religious zeal of his 
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Aunt Jane, he accompanied her as a 
missionary to Florida. While there 
he was attracted by tales of adven- 
tures and he entered Cuba, where he 
filibustered with Garcia. Later he ac- 
companied his parents to the West in 
1892 and settled in the Mugollon Re- 
gion in New Mexico, where for a 
time he worked for the Colonial Min- 
ing Company. At this period he also 
punched cattle and rode the line, be- 
coming famous throughout the South- 
west for being “as good a long dis- 
tance rifle shot as ever rode in New 
Mexico and Arizona.” He entered 
Arizona in 1896 and was in the em- 
ploy of the Phelps Dodge Company 
at the one-time famous Buffalo Smel- 
ter in Globe. He was also engaged 
in construction work with the Old 
Dominion Mine and Smelter for 
fourteen years and on numerous other 
properties. 

He was elected to the state legis- 
lature in 1914 and served five terms, 
one as representative, the other four 
as senator from Gila county. He is 
familiarly known to everyone as 
“Senator” Claypool—a title that has 
taken precedence over his actual title 
as Chairman. 
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He was married October 15, 1915, 
to Daisy May Bush, daughter of 
Warner Bush and Elizabeth White 
Bush of Busti, New York. 

Senator Claypool’s legislative ca- 
reer was signalized by securing ap- 
propriations for the famous scenic 
and commercial highway known as 
the Superior-Miami Highway of Ari- 
zona, which opened the only practical 
route between the agricultural sec- 
tions of Arizona and the great Globe 
and Miami copper mining district. 
He was Chairman of the Committee 
on Public Lands when the State Land 
Code of Arizona was adopted, and 
was instrumental in establishing the 
council of defense during the World 
War; on this he served during the 
administration of Governor Thomas 
E. Campbell. He was also a member 
of the draft board, appointed by 
General Crozier. 


| peeonecn Claypool became the 


manager of the Inspiration 
Town site, which was afterwards 
named Claypool in his honor. He 
also owned and operated the W. & C. 
Water Company for eight years; 
from this experience he gained a 


knowledge of management and con- 
trol of public service corporations 
which has made him a valuable mem- 
ber of the Corporation Commission. 

Mr. Claypool has at times in his 
career been a prospector and served 
as under sheriff of Gila county, and 
as major on the staff of Governor 
Brown. His hobby is the betterment 
of the public school system and the 
simplification of laws. He was in- 
strumental in creating many of the 
university scholarships, also in estab- 
lishing a kindergarten system in Ari- 
zona. He has participated with. the 
other Commissioners in rate cases be- 
fore the Interstate Commerce Com- 
mission and has given particular at- 
tention to Blue Sky Laws and to 
regulation of motor vehicle common 
carriers. 

The Arizona Corporation Commis- 
sion of which Mr. Claypool is Chair- 
man, is the Railroad Commission, the 
Public Utility Commission, the Se- 
curities Commission, the Commission 
of Corporations and the Insurance 
Commission of the state. Under its 
broad powers, it also controls the 
motor vehicle common carriers and 
aero transportation. 





Why Commissions Discount 
Signed “Petitions” 


HE South Dakota Commission feels that it is an easy 
matter to get signatures to petitions for or against 


public utilities. 


For the sake of avoiding arguments, 


many persons appear willing to sign petitions in favor of 


both parties to a controversy. 


Either their minds are 


changed by the varying whims of personal influence or 
else their actions are simply the result of a friendly de- 


sire to hurt no one’s feelings. 


Consequently petitions 


filed with the Commissions have to be taken with several 


grains of salt. 
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The March of Events 





Arizona 


Farmers Protest:Power Rates 


CONTROVERSY has arisen in the farm and 
irrigation areas served by the Tuscon 
Gas, Electric Light & Power Company over 
an announcement of an increase in power 
rates from 2.2 or 2.8 cents per kilowatt hour 
to 4 cents unless the minimum amount of 
service, which was raised from a 5-horse 
power engine to a 10-horse power engine, 
is used. At a mass meeting of farmers 
held on March Ist their protest was voiced. 
Commissioner Betts, it is reported in the 
Tuscon Citizen, has said that the change 
had not been authorized. The company, on 


the other hand, contends that this is not 
a change in rates but merely a change in 
the interpretation of the rates already in 
effect. It has been asserted, moreover, that 
two members of the Commission had author- 
ized some change. 

The Comuietion decided to hold a hearing 
on the question on April 8th. Data on the 
cost of supplying power to various districts 
in the vicinity of Tuscon is being compiled 
by the company for presentation at this hear- 
ing. In the meantime it is stated that a 
number of farmers are withholding payment 
of their bills. Attorneys have been retained 
by the users. 


California 


Expansion of Phone Hearing 
Sought 


tN =e effort has been developing during 
the past month to add the American 
Telephone & Telegraph Company and the 
Western Electric Company as parties to the 
investigation of the proposed increase in 
rates of the Pacific Telephone & Telegraph 
Company. The Commission earlier in the 
proceedings dismissed a motion for that pur- 


Phone Subscribers Interested in 
Hand-Set Instruments 


» connection with the application of the 
Southwestern Home Telephone Company 
for the fixing of rates by the Commission, 
it is stated in the Los Angeles Times that 


Irrigation Rates to Be Probed 


A= by the San Joaquin and Kings 
River Canal & Irrigation Company for 
higher rates and an investigation by the 
Commission into the affairs of the company 
received the attention of the Commission on 
March 2d at Los Banos. Hearings were 
then adjourned until May 28th in order to 
give all of the parties an opportunity to 
study the situation. 

The company claims that in the seven years 
from 1921 to 1927 inclusive it made a profit 
of only $70,026, an average of about $10,000 


pose, but attorneys for the Telephone Users’ 
Association maintain that the Commission 
has authority to add these parties, and if 
they refuse to come in, to dismiss the case. 

This association, according to press reports, 
intends to take an active part in the rate 
proceeding, not by way of duplicating the 
efforts of the city attorneys, but to “take 
up where the city leaves off and present for 
consideration new matters or matters that 
may be overlooked by the municipality in its 
presentation.” 


subscribers in Redland are interested in 
having a rate fixed for the hand-set type of 
telephone, the kind where the receiver and 
transmitter are all in one piece. These in- 
struments are said to be more expensive than 
the other type and the Commission has not 
up to the present time fixed a schedule of 
rates for them. 


profit per year, which is declared to be in- 
sufficient as a return upon the investment. 
It was brought out at the first hearing that 
the company’s canals total more than 200 
miles in length and that the most distant 
consumers are 71 miles from the Mendota 
dam, where the water is diverted from the 
San Joaquin river. It is proposed to increase 
the gross return from approximately $168,000 
per year to approximately $500,000 per year. 

The People’s Protective Association, an 
organization of 508 water users owning 
approximately 35,000 acres of land, is fighting 
the proposed increase. 
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Canada 


Regulation in British Columbia 


IRTUALLY the entire business of selling 
V electricity in British Columbia, it is 
reported in the Wall Street Journal, will be 


placed under a governing tribunal to be 
known as the Water and Power Board, which 
will take the place of the present Water 
Board of Investigation, according to legisla- 
tion drafted by the government. 


Colorado 


Van Companies Apply for 
Permits 


WENTY-THREE moving, transfer, and gen- 
T eral cartage companies in eleven Colo- 
tado cities on March 12th applied to the 
Commission for permits to operate as com- 


Stock Split-up by Company 


HE Cities Service Company directors on 
March 12th voted to split the com- 
pany’s common stock on a basis of four for 
one, subject to approval by the stockholders 
at the annual meeting in April. This com- 
pany started in Denver through Henry L. 
Doherty and the old Denver Gas & Electric 
Company. 
The result of the stock split-up would be 


Power Line Extensions 


T HE Western Colorado Power Company, 
it is stated in the Denver Post, is 
extending its service over Delta county at 
an expenditure estimated at from $100,000 
to $150,000. Recently the company was 
granted long-term franchises by both Cedar- 
edge and Orchard City. In addition the 
company has purchased the Hotchkiss Power 


mon carriers. This is something new in 
Colorado as in the past such companies have 
not applied for certificates, but a recent de- 
cision of the Commission holds that transfer 
companies come under Commission juris- 
diction as common carriers, in that they 
often accept goods for hauling on the public 
highways. 


an increase in the company’s shares of com- 
mon stock from five and one-half millions 
to twenty-two millions, and it is stated in 
the Denver Post that this would put the 
company second only to General Motors and 
the Standard Oil Company of New Jersey 
in the number of common shares outstanding. 
This action is of much interest to Colorado 
people as it is estimated unofficially that 
200,000 shares of the company’s common 
stock are held in Denver. 


& Light Company and will extend its lines 
to that point. This will give power and 
light to the many homes located on the Rog- 
ers mesa. 

With the completion of their present pro- 
gram of extension, the Post continues, the 
company will be supplying sixteen cities and 
towns in western and southwestern Colorado, 
including the entire mining district in the 
San Juan triangle. 


District of Columbia 


Fare Increase Again to the Front 


T HE officers of the Capital Traction Com- 
pany, it is announced in the Washington 
Post, on March 14th were authorized by the 
board of directors to begin any time, within 
their discretion, a new move to increase 
street car fares. The effort to secure 
higher fares has been held in abeyance while 
the traction merger has been under con- 
sideration by Congress. 

It is expected, says the Post, that the com- 
pany will await the convening of the extra 
session of the new Congress before taking 


any definite action to obtain the increase. 

There is considerable speculation as to the 
appointment of Commissioner Harrison 
Brand, Jr., whose appointment was not con- 
firmed by the Senate. President Hoover 
has given no indication publicly of his atti- 
tude. Critics of the Commission, it is re- 
ported, are opposed to Commissioner Brand’s 
confirmation, while friends of the Commis- 
sioner on the other hand say that they are 
confident that he will be confirmed if he is 
named to the next Congress, and that he 
should have a recess appointment in the 
meantime. 
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Georgia 


Higher Fares Proposed 
in Augusta 


HE Georgia Power Company, which re- 
cently purchased the Augusta-Aiken 
Railway & Electric Corporation, has peti- 
tioned the city council of Augusta for an 
increase in fares to provide an extensive re- 
habilitating program. The retention of the 


Company Must Defend Rates 


A= order has been issued by the Commis- 
sion directing the Georgia Power Com- 
pany to show cause on April 8th why the 


present 10-cent cash fare is contemplated, 
but the token fare of 7 cents would be in- 
creased to 83 cents, sales being in quantities 
of three for 25 cents. 

The company, says the Atlanta Journal, 
has announced that it will expend approxi- 
mately $310,000 in improving its present 
facilities and bringing the service furnished 
by the street railway in line with other 
activities of the city. 


Commission should not revise its rates for 
commercial lighting and retail power. The 
Commission has recently revised residential 
lighting rates in towns and cities served by 
the utility. 


Illinois 


Bus Jolts Out Teeth 


Ac by Albert Jorgensen, a building 
contractor, that his teeth had _ been 
shaken out on a bus of the Chicago Motor 
Coach Company was advanced on March 6th 
before the Commission as one of the argu- 
ments for the substitution of street car feeder 
busses for busses of the coach company. Mr. 


Phone Dispute with Hotels 
Reported Settled 


T HE dispute between the Illinois Bell Tele- 
phone Company and Chicago hotels over 
a division of receipts from nickel telephones, 
says the Chicago Tribune, is reported to have 
been settled. The Drake and Blackstone 
hotels alone of all the important downtown 


Jorgensen uses “store teeth” and he contends 
that he ought to be able to ride without 
losing them. 

It was developed by the attorney for the 
bus company that the jolt which shook out 
the contractor’s teeth was caused by a hole 
on a street which it is said resembles nothing 
so much as a concrete and asphalt waffle iron 
on a large scale. 


hotels on March 13th were said to have 
refused to accept the telephone company’s 
contract. Both the Stevens and LaSalle 
hotels accepted the new rates two weeks ago 
and opened their booths. 

The new contract, which was submitted 
to the hotel companies on January Ist, pro- 
vided for the hotel owners receiving 223 per 
cent of receipts, whereas formerly the hotels 
received as much as 50 per cent. 


Indiana 


Holding Company Bill Defeated 


HE bills before the legislature to give the 

Commission broader powers over hold- 
ing companies were defeated on March 7th 
by a vote of 57 to 33 in the house of 
representatives. This, it is stated, leaves the 
Commission without power to investigate the 
control over utilities by their parent hold- 
ing companies which operate outside of the 


Commission jurisdiction under present laws. 

There is now pending before the Commis- 
sion an investigation of the $70,000,000 Insull 
merger of Central Indiana Power Company 
properties with the Terre Haute, Indianapolis 
& Eastern Traction Company properties. 
The legislature appropriated for this investi- 
gation $25,000, which was much less than 
the amount estimated by the Commission 
officials as necessary. 
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Governor Signs City Gas Laws 


HE bills to legalize the 1905 contract be- 
tween the Citizens’ Gas Company and 
the city of Indianapolis and to set up a 
utilities district to administer the gas prop- 
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erty after it is taken over by the city on 
March 11th received the approval of Gover- 
nor Harry G. Leslie. Gas company officials 
and the city administration immediately 
began conferences to arrange for the details 
of the transfer of the plant to the city. 





Kansas 


Appropriation for Rate Probe 


RESOLUTION was introduced by the Senate 
Public Utilities Committee on March 

2nd, carrying an appropriation of $20,000, 
which would direct the Commission to con- 
duct an investigation and survey of gas, light, 
and power rates in Kansas. The decline in 
prices since the World War is said to be 


the principal factor back of this resolution. 

The Commission is called upon to make 
an equitable readjustment of the entire rate 
structure in these matters. This resolution 
is declared to be in line with recommenda- 
tions in Governor Reed’s message to the 
legislature in which he declared gas, light, 
and power rates should be investigated at 
this time. 


Kentucky 


Lexington Gas Rate Case 


T HE Central Kentucky Natural Gas Com- 
pany and the city of Lexington on 
March 11th joined in battle before the Com- 
mission on the question of gas rates at 
Lexington. The city contends that a 40-cent 
rate is just and the company insists upon 
a 60-cent rate. 

One of the issues raised involves the gas 
supply. The company contends that the sup- 


Charter for Lexington Tele- 
phone Company 


‘i Lexington Telephone Company, it is 
announced, has organized under the 
laws of Delaware to furnish telephone serv- 
ice without competition to the city of Lexing- 
ton, and through its subsidiaries to a number 


ply will be exhausted in twenty years, while 
witnesses for the city assert that the supply 
is sufficient to last one hundred years. The 
proceeding on March 13th was postponed 
until April 8th, at which time witnesses for 
the Gas Consumers’ League will be heard. 

J. A. Edge representing this League, says 
the Louisville Herald-Post, has made a bitter 
attack on the Lexington papers for their 
alleged lack of interest in securing cheaper 
gas. 


.of cities and towns in the Lexington vicinity. 
This service will be furnished through six 
exchanges and approximately 15,000 stations 
to a total population in excess of 100,000. 
The bankers for the company, it has been 
reported in the Philadelphia Public Ledger, 
are Hoagland, Allum & Company, Incor- 
porated and the William R. Compton Com- 
pany. 


¥ 


Louisiana 


Water Rates Reduced 


HE Baton Rouge Water Works Company 

has indicated that it desires a return 

of 8 per cent and no more. It has recently 

announced a reduction in rates and has ex- 

pressed willingness to refund amounts col- 

lected in excess of these rates during recent 
months. 

The company increased its rates approxi- 

mately 75 per cent last Fall and after a 

protest by the city commission council the 
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matter was taken to the courts. The city 
then tried to inaugurate proceedings to build 
or purchase a municipal water plant. 

The company has offered to give any ex- 
cess return over 8 per cent to the city to 
do with what it pleases if the new rates 
produce more than that return. All along 
the company has expressed its desire to work 
out a friendly arrangement with the city and 
save the expense of litigation or the duplica- 
tion of facilities which would result from the 
building of a municipal plant. 
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Maine 


Surplus of Power 


A” RPLUS of water power beyond the pres- 
ent need actually exists in Maine, it 
is shown by a recent engineer’s fact- finding 
study of water power in the Pine Tree state. 

The report recommends interconnection of 
main power plants with power systems out- 
side the state. Such interconnection would 
enable Maine companies to dispose of sur- 


plus hydroelectric energy and also to receive 
and exchange power from other states in 
times of low water in Maine or in case of 
emergency. 

The technical work was done by George 
W. Burpee of the engineering firm of Cover- 
dale and Colpitts, New York city, which 
was engaged by a committee appointed with 
the approval of the governor and council of 
the state. 


Maryland 


Lower Electric Rates Proposed 


se Suburban Electric Power Company 
on March 13th filed with the Commission 
a new schedule of rates which it proposed 
to put into effect immediately if the Commis- 
sion should give its consent to shortening 
the usual period of notice. 

Chairman Harold E. West of the Commis- 
sion, it is stated in the newspapers, said that 
the Commission would withhold action in 
view of the continuation of the hearings on 


Would Relieve Car Riders of 
Park and Paving Taxes 


| ees Baltimore comes the news that offi- 
cials of the United Railways are starting 
a campaign to eliminate the paving and park 
taxes, representing approximately $1,250,000 
as a burden on car riders. First the legis- 
lature would have to pass an enabling act 
and then the city administration would have 
to abolish the taxes in order to attain this 
objective. 

Mr. Emmons, president of the company, is 
reported as saying that the paving cost is a 
relic of the horse-car days and that the street 
car riders are supporting the park system 


the application of the Consolidated Gas, Elec- 
tric Light & Power Company to extend its 
lines to Chesapeake Beach and the applica- 
tion of the Suburban Company for the ex- 
tension of its lines into the same territory, 
and for the further reason that the accept- 
ance of the new rate on less than statutory 
notice of thirty days would constitute a tacit 
approval of what is known as the connection 
charge of the Suburban Company, which, it 
is stated, Chairman West said the Commis- 
sion is not now prepared to give. 


for the city while motorists get the principal 
benefits. Both taxes are declared to be 
antiquated and unfair to the company and 
its patrons. 

Mayor Broening, says the Baltimore Sun, 
has been opposed to the elimination of these 
taxes, while city comptroller R. Walter 
Graham is quoted as saying: 

“The elimination of the park tax is a 
matter that will require careful considera- 
tion. One thing is certain, and that is if 
the United is relieved of the 9 per cent park 
tax it should reduce the car fare. 

“T have been wondering for some time 
why the people who use the street cars should 
pay the park tax, while those who own and 
drive automobiles escape it.” 


Massachusetts 


Phone Messenger Service 


- HE messenger service rate on local tele- 
phone calls, says the Worcester Gazette, 
has been discontinued by the New England 
Telephone & Telegraph Company. The com- 
pany has followed the custom of assuming 
the responsibility of locating a nonsubscriber 
and bringing the party to a public pay station 
to answer a local telephone call, for which 
the person calling paid the messenger charge. 


The company, although discontinuing the 
messenger service rate, it is reported, will 
continue to locate nonsubscribers by calling 
the nearest telephone to his address and if 
the party called is willing to go out for a 
neighbor or friend, then no charge will be 
assessed the subscriber placing the call. But 
in the event that he will not go out for the 
party wanted unless paid for it, the sub- 
scriber calling will stand the charge for the 
messenger service. 
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If a subscriber wants to talk with a non- 
subscriber in the same local territory, the 
report continues, the operator will furnish the 
subscriber with the number of the public 
pay station nearest to the address of the 
person desired. The subscriber may then 
put through his call and deal directly with 


the person answering the call at the public 
pay station. 

The practice of giving messenger service 
on toll calls, however, is to be continued and 
the person calling must pay the messenger 
charge and the toll charge will be on a 
person-to-person rate. 


Missouri 


Dissatisfied with Rate Reduction 


Awe reduction of 12.2 per cent in rates 
of the St. Louis County Water Company 
for metered service, says the St. Louis 
Post-Dispatch, is not considered an adequate 
reduction by the officials of University City. 
City attorney Grand on March 12th filed 


Rider Refuses Higher Fare 


paw of public utility companies who 
refuse to pay increased rates will derive 
little comfort from a recent case decided in 
St. Louis. A jury denied Charles H. Fesen- 
feldt, president of an association of street 
car riders opposed to an 8-cent fare, his 
claim for damages for causing his arrest 
when he refused to pay the higher fare. 

Mr. Fesenfeldt on February 7, 1927, de- 
posited 7 cents in the coin box of a street 
car as his fare, but the conductor refused 


with the Commission a motion for rehearing 
of the case. 

Attorneys for the company had previously 
filed a motion for a rehearing on the ground 
that the Commission erred in reducing the 
rates and that it should have fixed the valua- 
tion at approximately $7,000,000 instead of 
about $5,500,000. 


to let him off the car unless he paid the 
additional cent. This was refused and the 
conductor had him arrested on a peace dis- 
turbance charge. He was later discharged 
in court and filed his suit for $8000 damages, 
alleging false arrest. 

The car patron claimed that 7 cents was 
the legal fare ordered by the Commission and 
that the company had no right to charge 
more at the time of his arrest. The street 
car company was operating under an injunc- 
tion issued by a Federal Court, restraining 
the Commission from enforcing its order. 


Nebraska 


Plant Sold for $1 


NNOUNCEMENT has been made that At- 
lanta has sold its municipally owned 
electric plant to the Nebraska Electric Power 


Company for the sum of $1. In addition, 
however, the utility company has agreed to 
furnish 24-hour service instead of the 12-hour 
per day service formerly provided by the 
municipal plant. Light bills will be reduced. 


New Jersey 


Sues Towns for Water Bills 


HE New Jersey Suburban and Passaic 

Consolidated Water Companies on 
March 7th, according to the Jersey City 
Journal, started a proceeding to collect from 
the municipalities of Kearny, Harrison, and 
East Newark, $16.50 on every million gallons 
of water that has been furnished these towns 
since the inception of a legal fight over water 
rates. A petition for that purpose has been 
presented to Vice-Chancellor Church by 
McCarter and English, who are the attor- 


neys representing the water companies. 
The towns about a year ago filed a bill in 
chancery to prevent the utilities from shut- 
ting off the water supply pending an adjust- 
ment of rates. An injunction was granted 
forbidding the companies to turn off the 
water and directing the municipalities to pay 
a rate of $82.50 pending the fixing of a 
permanent rate by the Commission. The 
Commission on December 27th, last year, 
fixed a rate of $99 for each million gallons 
of water supplied, and the difference, the 
company asserts, must now be paid. 
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Hackensack Water Rates 


HE Hackensack Water Company on 

March 14th declared its intention to put 
into effect on April Ist increased rates which 
it has been striving for before the Commis- 
sion. In a letter to the communities affected, 
Nicholas S. Hill, Jr., president of the com- 
pany, stated that on May 18, 1928, the com- 
pany had filed a schedule of rates providing 
for an increase of 20 per cent, but that this 


increase was not sufficient to yield a fair 
return on the fair value of used and useful 
property. 

For various reasons hearings upon the peti- 
tion had been delayed, and as the Commission 
suspended the proposed rates, the company 
found itself without relief after the lapse of 
nearly one year. Mr. Hill declared that the 
hearings had been long drawn out and that 
the company was unable financially to post- 
pone the receipt of additional revenues. 


New York 


Telephone Rate Increase 


HE city of New York, State and Com- 

mission attorneys, it is thought likely, 
will if necessary carry to the United States 
Supreme Court the New York Telephone 
Company’s rate case, which was on March 
11th decided by Special Master Oeland in 
favor of the company, after litigation to de- 
termine whether rates established by the 
Commission were confiscatory. 

The Special Master sustained the com- 
pany’s claim that the rates fixed were in- 
sufficient to yield an adequate return and, 
therefore, invalid. Judge Oeland was ap- 
pointed by the Federal District Court, for 
the Southern District of New York, and 
began to take testimony on October 14, 1924. 
He held hearings from that date until Sep- 
tember 10, 1928. The record includes 36,500 
pages of testimony and 3,200 exhibits. Over 
600 witnesses were called. Examinations 
were conducted by representatives of the 
Commission, the attorney general of the 
state, the city of New York, and the tele- 
phone company. 

The next step in the proceedings is the 
consideration of the report and the hearing 
of arguments before a special statutory court 
of three Federal judges. Meanwhile tele- 
phone subscribers will enjoy the present rates. 

S. McCulloh, president of the New 
York Telephone Company, has stated that 


should the report be confirmed without modi- 


Governor’s Water-Power Policy 


Or of the outstanding public utility mat- 
ters brought to the attention of the 
citizens of New York state during the past 
month was the water power plan submitted 
by Governor Roosevelt to the legislature on 
March 12th in a special message. This dealt 
only with power development on the St. 
Lawrence river. 

The plan embraces the construction of a 
dam and hydroelectric plant and its operation 
and permanent possession by the state; trans- 
mission of current to consumers over pri- 
vately owned distribution systems, unless no 


fication, some readjustment of the present 
rates will result. The extent of the re- 
adjustment and the particular rates that may 
be affected cannot now be determined. Mr. 
McCulloh said, however, that in order to 
avoid any undue apprehension among sub- 
scribers he might state that it is the com- 
pany’s policy to furnish the best possible 
telephone service at the lowest cost consistent 
with financial safety. He continued: 

“In the best interests of our customers and 
ourselves rates for telephone service should 
be low enough to permit the full use of the 
service, but sufficient to provide a reasonable 
margin above the cost of furnishing such 
service. Whatever may be the outcome of 
this rate litigation, it will be our policy to 
fix rates on this basis.” 

Commissioner George R. Lunn, in a state- 
ment on March 13th, declared that an in- 
crease in telephone rates provided by the 
decision of the Special Master would net a 
return of 15 per cent on the common stock. 
This decision, Mr. Lunn is quoted as saying, 
will permit an increase over 1928 rates of 
approximately $15,360,000, which, added to 
the 1928 net income of $27,554,020, will give 
the company an annual net income of 
$42,914,020, or a 15-per cent return on the 
company’s common stock of $280,600,000. 

The Special Master’s report, in upsetting 
the Commission decision, permits an increase 
in rates to allow the company an 8 per cent 
return on its properties. 


satisfactory arrangement can be made with 
private enterprise, in which case the state as 
a last resort would enter the distribution 
field; the creation of a board of five trustees 
to be appointed by the Governor with the 
consent of the senate to investigate the whole 
situation, to prepare a definite plan which 
would be presented to the legislature, and 
to carry out this plan after legislative action; 
the fixing of rates to consumers by means 
of a contract with a distributing agency, or 
agencies, made by the board of trustees; 
and the exemption of the proposed system 
from the jurisdiction of the Public Service 
Commission. 
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Gas Association Meeting 


i: annual convention of the gas section 
of the Empire State Gas & Electric Asso- 
ciation will be held at Niagara Falls April 
25th and 26th. Gas company executives, 
engineers, and others representing about 90 
per cent of the manufactured gas industry 
of the state are expected to be in attendance. 


Among those who will address the con- 
vention are: W. J. Welsh, president of the 
New York & Richmond Gas Company, and 
vice-president of the association, and L. T. 
White, of H. L. Doherty Company. 

Technical reports on gas meters, gas dis- 
tribution, shop practice and other subjects 
will be discussed and a banquet will be held 
on April 25th at the Niagara Hotel. 


Ohio 


Bonds to Guarantee Refund 


HE Commission, it is announced in the 

Toledo News-Bee, has taken steps to 
require the telephone corporations to file 
additional bonds guaranteeing refunds on the 
increased rates, should these rates eventually 
be disallowed by the Commission. 


The Ohio Bell Telephone Company, it is 
estimated, has collected approximately 
$10,000,000 in various cities where it has been 
charging for several years increased rates 
which have not yet been approved by the 
Commission. This action is said to be the 
result of directions by Governor Myers Y. 
Cooper. 


Pennsylvania 


Bill to Restrict One-Man Cars 


HE Howe bill which has been before the 
Pennsylvania legislature would prohibit 
one-man cars on streets where the grade is 
more than 2 per cent. It is stated in the 
Pittsburgh Press that the one-man car con- 
troversy grew out of the operation of this 


Rate Propaganda 


We waiting for further proceedings 
before the Commission on the proposal 
of increased rates for the Scranton-Spring 
Brook Water Company the communities 
affected, according to newspaper reports, are 


being flooded with propaganda. Leaders in 
opposition to the higher rates charged propa- 
ganda on the part of the company in its 
distribution of large numbers of leaflets ex- 
plaining its side of the rate question. 
Counter-propaganda is being spread by the 
opponents of the company by holding mass 


Interference with Radio 


j= John E. Fox on March 15th dis- 
missed an injunction plea brought by six 
property owners in the city of Harrisburg 
against the Pennsylvania Power & Light 


Utility Expansion Proposed 


uTHorITY has been sought by several 
: utility companies to extend their hold- 
ings, it is reported in the Philadelphia /n- 


type of cars on Evans avenue in McKeesport, 
where the grade is 9 per cent. 

The city, it is reported, charged the one- 
man cars presented a danger and ordered 
them off, while the company retaliated by 
withholding all service, and a compromise 
was reached, the one-man cars being operated 
pending a decision by the Commission. 


meetings and frantically calling upon the 
consumers to disregard the explanations 
offered by the water company. 

The company, in one of its pamphlets, 
states that water service bills for the current 
quarterly period, recently rendered in accord- 
ance with the decree of the Commission, have 
been made the subject of gross misrepre- 
sentation, and that ill-advised persons have 
told water users that they are within their 
rights in refusing to pay these bills. The 
company states further that the consumers 
have been bewildered to such an extent that 
they do not know the true situation. 


Company, holding that county courts have 
no authority to order the removal of high 
tension electric lines alleged to be interfer- 
ing with radio reception. He said that such 
action would be a trespass on the authority 
of the Public Service Commission. 


auirer. The Penn Central Light & Power 
Company of Altoona on March 15th, it is 
stated, applied to the Commission for ap- 
proval of the purchase of fifteen public utili- 
ties in Bedford, Cambria, Mifflin, Cumber- 
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land, and Franklin counties, Pennsylvania. 

The Keystone Public Service Company 
filed an application with the Commission for 
the purchase of the Utica Light, Heat & 
Power Company and the Polk Light, Heat & 


Mayor Opposes Gas Charge 


50-cent consumers’ charge imposed the 

last two months by the Fayette County 
Gas Company has been met with the opposi- 
tion of Mayor Luther S. Crawford of Union- 
town, it is stated in the Pittsburgh Press. 
The mayor sent out notices for a special 
meeting of the city council to discuss what 
he terms a “rank imposition.” 


Power Company, serving in Venango county. 

Permission was requested by the Kennett 
Gas Company to buy the East Marlboro 
Township Gas Company, which operate in 
Chester county. 


It is expected that the members of the 
council, with city solicitor Joseph W. Ray, 
will discuss the matter of the service charge 
from every angle and prepare a mode of 
procedure against the company. Those con- 
sumers, it is said, who use small quantities 
of gas have been paying more each month 
under the service charge schedule while those 
using larger amounts have received a slight 
reduction. 


Virginia 


Goshen Dam Hearing 


2 Commission has fixed April 5th as 
the date for resuming its hearing on the 
petition of the Virginia Public Service Com- 
pany for a license to construct a dam and 
power plant in Goshen Pass, Rockbridge 
county. Opposition to the project is being 
led by garden clubs on the ground that the 
development would mar the beauty of the 
pass. The company denies that the scenery 
would be destroyed. 


Gas Ordinance Vetoed 


HE ordinance passed by the Richmond 

council to reduce gas rates to large con- 
sumers was vetoed on March 19th by Mayor 
J. Fulmer Bright. The matter will come up 
again at the April meeting of the council and, 
according to the Richmond Times-Dispatch, 
unless advocates of the measure are very 
active, it is believed that the mayor’s veto 
will be sustained. 


The hearing began before the Commission 
on February 28th and so far has been marked 
by legal skirmishes over technical evidence. 
When the hearing is resumed the Commission 
is expected to take testimony and hear argu- 
ments as to whether it has jurisdiction in the 
matter, a question which was injected into 
the hearing on March 8th when adjournment 
was taken. 

Since this is the first petition filed under 
the state’s Water Power Act, the hearing has 
attracted widespread interest. 


Another ordinance before the committee 
on utilities provides a flat rate on gas of $1 
per thousand cubic feet instead of the pres- 
ent rate of $1.30. Councilman W. E. Sulli- 
van, it is reported, argues that such a reduc- 
tion would satisfy large consumers and at 
the same time give relief to the thousands 
of small users of the city’s gas. 

Objection is made by some thai the gas 
plant should not be a profit-making institu- 
tion for the city. 


¥ 
West Virginia 


New Electric Tariff 


As schedule of electric rates designed 
to make the use of electricity more popu- 
lar for greater consumption has been ap- 
proved by the Commission at the request of 
the Monongahela-West Penn Public Service 
Company. The new rate is said to be option- 
al for approximately 30,000 domestic and 
commercial consumers in the district served 
by the company. 


Because of the acquisition of new prop- 
erties from time to time, it is reported, the 
company has had more or less of an unequal 
rate in some sections and the new rate is 
for the purpose of making this more or less 
uniform. The new rates will become effec- 
tive when the April bills are sent out and 
this will give consumers an opportunity to 
investigate and make a- choice of the new 
rate or the present demand rate which is 
in use, 
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‘Reports 


COMPRISING THE DECISIONS, ORDERS AND 
RECOMMENDATIONS OF COURTS AND COMMISSIONS 


VoLUME 1929B NuMBER 2 


Points of Special Interest 


SUBJECT 

Special painting of street cars for selective stop plan 

Patent car wheels to reduce noise on street railway - 

Commission and company control of managerial mat- 
ters - - - - - - - - - 

Discontinuance of service because of disputed tele- 
phone bill = - - - - - 

Rural electric extensions - - - 

Duty to serve economically - - - 

Savings on contract for gas supply - - 

Failure of company to collect accounts = - 

Discrimination between gas and electric consumers. - 

Commission authority to prevent rate wars - - 

Notice to Federal Commission of water power de- 
velopment - - - - - - 

Powers of courts in regard to authority for develop- 
ment of water power - . - - - - 

Authority to develop water power conditional upon 
fixed rate base - - - . - = - 

Conditions relating to taxation in certificate for water 
power development - - - - 

Recapture provision in certificate to o develop water 
power - - - - - - 

Source of right to carry on public utility business - 





These official reports are published annually, in their entirety, in five bound 
volumes, at the price of $32.50 for the set. This price includes both the 
Annual Digest and a year’s subscription to Pusiic Urizities FortTNIGHTLY. 
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Payment. 
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INDIANA PUBLIC SERVICE COMMISSION, 


GRANT A. KARNS et al. 
v. 
INDIANAPOLIS STREET RAILWAY COMPANY. 













66 

64 [No. 9500.] 

» 

‘ 

61 Service — Street railways — Selective stop plan. 


A plan proposed by users of a certain car line and other citizens 
for the purpose of speeding up its service by dividing all cars into 
three groups, and painting each group with a particular emblem to 
be designated in rotation on stops along the route to be made by cars 
of the respective group, was disapproved as more likely to result in 
confusion, and the company was ordered to submit an ordinary skip- 
stop plan for remedying the alleged defect in service. 










[December 8, 1928.] 










Petition of citizens and other users of street railway service 
to change the plan of operation on a particular route; denied. 

Appearances: Harvey B. Hartsock, Attorney, for the peti- 
tioners; D. E. Watson, Attorney, for respondent. 








Ellis, Commissioner: On August 25, 1928, Grant A. Karns 
et al., filed with the Public Service Commission of Indiana a pe 
tition suggesting a new plan for operation of street cars on East 
Washington street line of the Indianapolis Street Railway Com- 
pany. Said petition, including caption, but omitting signatures, 
is as follows: 

“To Indianapolis Board of Public Works, 
To the Indianapolis Street Railway Co., 
To Whom It May Concern :— 

“We, the undersigned citizens of Indianapolis, and users of the 
East Washington street car line, for the purpose of reducing the 
number of stops and the time required by each car in making the 
trip, do hereby respectively petition for the adoption of the here- 
inafter described plan of operating street cars running on the said 
East Washington street car line, to-wit :— 

“1. That this line begin at the downtown business district, 
running thence eastwardly on Washington street to the end of 
the line, thence returning to the business district, not continuing 
P.U.R.1929B. 11 
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west on Washington street as heretofore, and that during rush 
hours the cars be operated on a selective stop plan as follows: 

“2. Let all cars that run eastward on Washington street be 
apportioned. as nearly as possible into three equal groups; each 
car in any group to be marked with a separate emblem on its 
front and sides; say, for group one, a red diamond; for group 
two, a green oblong; and the third, a black circle. 

“3. Let each stop on East Washington street east of the Monon 
Railroad viaduct be marked with one of the aforesaid emblems; 
the first one to be marked with the red diamond; the second one, 
with the green oblong and the third one, with the black circle; 
the same order of marking to be repeated until the end of the 
line is reached. 

“4. Let the cars run in rotation, viz.: a red diamond car fol- 
lowed by a green obling, followed by a black circle, followed by a 
red diamond, etc., and as each car moves eastward, let it stop 
only at the stops marked with its respective emblem; all cars to 
stop for traffic regulations and signals. 


How the Plan Works 


“We understand that the above described plan will mean that 
in order for any one to get off at a stop marked by any certain 
one of the above mentioned emblems, he must board a car marked 
with that emblem ; but that he may board a car bearing either of 
the other two emblems and get off one stop either west or east of 
his own stop. 

“We believe the acceleration of the service by the institution 
of this service will more than make up for any incidental dis- 
advantages. 

“We suggest, for the convenience of strangers, that at each stop 
and in each car there be placed a map of the line showing the 
allocation of the emblems to the respective street crossing. 

“We suggest that this plan be in effect from 6 o’clock until 
9 o'clock A. M., on inbound cars, and from 4 o’clock until 7 
o'clock P. M. on outbound cars.” 

The petition was signed by several hundred persons. It will 
be noted that the petition is addressed to the Indianapolis Board 


of Public Works and the matter was first presented to that body. 
P.U.R.1929B. 
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Later the petitioners being of the opinion that the Public Service 
Commission has jurisdiction of the subject matter, the petition 
was filed with this Commission. 

Pursuant to notice to interested parties and legal publication, 
a hearing was held on said petition on October 4, 1928 at the 
rooms of the Commission. A number of the petitioners were 
present at the hearing. 

The evidence showed a desire and a need on the part of the 
patrons of the East Washington street line for a speeding up of 
the service. The evidence, however, gave little, if any, support 
to the plan proposed in the petition, it being stated by counsel 
for the petitioners that the plan was submitted to the Commission 
for its consideration with no evidence as to its feasibility. The 
petition, which is set out fully above, suggests a selective stop 
plan. It is the opinion of the Commission after investigation 
that this particular plan is not practical for operation on the 
East Washington street line and it is the view of the Commission 
that its adoption would result in confusion rather than in speed- 
ing up of the service. The Commission will, therefore, deny the 
petition for the adoption of the selective stop plan outlined above. 
It is the opinion of the Commission, however, that some steps 
should be taken to speed up the service on the East Washington 
street line so as to reduce the running time from the eastern 
terminus of the line to the down town district. The Indianapolis 
Street Railway Company, therefore, will be directed to prepare 
and submit to this Commission for its consideration, a skip-stop 
plan for operation on the East Washington street line, and such 
other proposals as the company may have to offer for the speed- 
ing up of this service. Upon the submission of the proposed plan 
of operation any interested parties will be given opportunity to 
be heard, after which, in the event the proposals are approved as 
submitted, or with such modifications as may be deemed neces- 
sary, it is the opinion of the Commission that such plan should 
be placed in operation for a trial period. At the conclusion of 
such trial period, with the data then available, the plan may be 
made permanent or abandoned, as the facts may warrant. 


Singleton, McCardle, concur. 
P.U.R.1929B. 
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ILLINOIS COMMERCE COMMISSION, 


MADISON MAGINN 
Vv. 
CHICAGO RAPID TRANSIT COMPANY. 
[No. 14125.] 


Service — Street railways — Commission jurisdiction — Noisy wheels. 
1. The Commission has no jurisdiction to direct a traction company 
to install patent car wheels of such a nature as to reduce noises caused 
by regular operation, p. 164. 
Commissions — Jurisdiction over managerial questions. 

2. The State Commission does not have the power to act upon those 
things which appear to be entirely within the discretion of the man- 
aging officers or the Boards of Directors of the respective public util- 
ities, p. 164. 

[December 13, 1928.] 


Come arnt by citizen against noisy operation of a traction 


company ; complaint dismissed. 


By the Commission: 

[1, 2] On May 10, 1924, a complaint was filed before the 
Illinois Commerce Commission by one Madison Maginn, charg- 
ing the Chicago Rapid Transit Company with creating excessive 
and unnecessary noises to the great inconvenience of the general 
public and tending to injure the health and interfere with the 
comfort of all persons residing in, or engaged in business in, the 
vicinity of the right of way of the respondent, and other persons 
who are compelled to pass or to be in such vicinity or to use the 
cars or trains of respondent for means of transportation. 

Pursuant to notice, as required by law and by the rules of the 
Illinois Commerce Commission, hearings were held upon such 
complaint before the Commission sitting en banc and before 
assistant Commissioners delegated and authorized by the Com- 
mission to hear such testimony. 

At such hearings so held Mr. Morton T. Culver appeared for 
and on behalf of the complainant and Mr. C. H. Jones appeared 
for and on behalf of the respondent. At the hearings so held it 
developed from the testimony that the complainant, in connection 


with the complaint concerning excessive and unnecessary noises 
P.U.R.1929B. 
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caused by the operation of the cars of the Chicago Rapid Transit 
Company, offered a solution or remedy for the same by suggest- 
ing the use of a car wheel with rubber insulation, the same being 
a patent product of the complainant. 

At each of such hearings the respondent questioned and ob- 
jected to the jurisdiction of the Illinois Commerce Commission 
in said cause and argued that the Commission was wholly with- 
out power, authority or jurisdiction to order or direct the said 
respondent, Chicago Rapid Transit Company, to equip its cars 
with the type and style of car wheel offered by the complainant 
for the elimination of all excessive and unnecessary noises com- 
plained of. 

The Commission having heard all of the testimony offered, 
both oral and documentary, and having heard the statements of 
counsel and being fully advised in the premises upon considera- 
tion thereof finds: 

That the relief herein sought to be obtained by ordering the 
respondent, Chicago Rapid Transit Company, to reduce the 
noises caused by its car wheels by the use of a patent car wheel, 
which alone would meet some standard which might be fixed by 
order of the Commission, would be discriminatory and, therefore, 
beyond the jurisdiction of the Commission. 

In the case of State P. U. C. ex rel. Springfield v. Springfield 
Gas & E. Co. 291 Ill. 209, P.U.R.19200C, 640, 663, 125 N. E. 
891, the court said in part as follows: 

“Tt must, however, be kept in mind, in considering questions 
of business policy, that the Commission is not the financial man- 
ager of the corporation, and it is not empowered to substitute its 
judgment for that of the directors of the corporation.” 

It further appears to the Commission that the general trend of 
the decisions of the courts has been that the regulatory bodies of 
the respective states do not have the power to act upon those 
things which appear to be entirely within the discretion of the 
managing officers or the Boards of Directors of the respective 
public utilities and that the Commissions are acting beyond their 
jurisdiction, if an effort is made to substitute themselves for such 
Boards of Directors. 


The Commission further finds that the relief herein sought to 
P.U.R.1929B. 
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be obtained and the order herein prayed for would be wholly 
beyond the jurisdiction of the Commission. 

It is therefore ordered by the Commission that the complaint 
filed by one Madison Maginn in the above entitled cause, charging 
the Chicago Rapid Transit Company with creating excessive and 
unnecessary noises to the great inconvenience of the general pub- 
lic, be, and the same is hereby, dismissed. 





MARYLAND COURT OF APPEALS. 


WILLIAM H. SURRATT 
Vv. 
CHESAPEAKE & POTOMAC TELEPHONE COMPANY. 
[No. 96.] 
(— Md. —, 144 Atl. 495.) 


Injunction — Necessary allegation — Disputed telephone bill. 

The allegation in a bill for an injunction that an account rendered 
by a telephone company is inaccurate and grossly excessive, together 
with an offer to pay the amount admitted to be due or to adjust the 
account by payment of such a sum as would reasonably and fairly 
represent the proper charges for the services rendered, is insufficient 
to support a bill for an injunction to restrain the company from dis- 
continuing service. 


[January 31, 1929.] 


AppeaL from circuit court of Baltimore City from a decree 
refusing an injunction to a telephone patron to restrain a com- 


pany from discontinuing service ; decree of lower court affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, 
Offutt, Parke, and Sloan, JJ. 

Appearances: Paul R. Hassencamp and William H. Surratt, 
both of Baltimore, for appellant; Charles H. Carter and William 
L. Marbury, both of Baltimore (Bernard Carter & Sons and 
Marbury, Gosnell & Williams, all of Baltimore, and Dozier A. 
Devane, of Washington, D. C., on the brief), for appellee. 


Adkins, J.: The single question in this case is whether the 


allegation in the bill of complaint that an account rendered by a 
P.U.R.1929B. 
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telephone company “is inaccurate and grossly excessive,” to- 
gether with an offer to pay the amount admitted to be due or to 
adjust the account “and to pay such sum of money as would 
reasonably and fairly represent the proper charges for the serv- 
ices rendered by the defendant,” is sufficient to support bill for 
an injunction to restrain defendant from discontinuing telephone 
service for the refusal of plaintiff to pay the bill. 

The plaintiff is a practicing attorney, and the defendant is the 
Chesapeake & Potomac Telephone Company of Baltimore city. 

The chancellor sustained the demurrer to the third amended 
bill of complaint and dismissed the bill, and the appeal is from 
that decree. Demurrers to the original bill and the earlier 
amended bills had previously been sustained. 

The bill now under consideration alleges: That for many 
years plaintiff has been a subscriber to the service furnished by 
defendant; that for a long time prior to the filing of this bill, 
there existed between plaintiff and defendant contention as to 
the accuracy of accounts rendered by defendant, and that the 
present account is inaccurate and grossly excessive, “the said ac- 
count as rendered being in the sum of $77.89 (a copy of said 
account being attached hereto and make a part hereof), $7.45 
of which account he admits, being and comprising the following 
four items: May 1927 $2.10, June 1927 $2.50, July 1927 $1.25, 
August 1927 $1.60, and the balance of $70.44 he disputes; and 
which account your orator has refused to pay (though he here- 
by tenders himself as ready, willing, and able to adjust said ac- 
count with the defendant and to pay such sum of money as 
would reasonably and fairly represent the proper charges for 
the services rendered by the defendant).” That defendant has 
notified plaintiff that unless the disputed account is paid without 
deduction telephone service in plaintiff’s offices will be discon- 
tinued on a date named; that the discontinuance of such service 
would work an irreparable injury to plaintiff’s practice; and 
that he is without remedy save in a court of equity. The prayer 
of the bill is for an injunction and for further relief. 

With the bill was filed an account rendered by defendant cov- 
ering a period of eight months, beginning January 1, 1927, a 
balance of $115.74 having been brought forward from the previ- 
P.U.R.1929B. 
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ous year. The account contains a statement for each month, and 
the items for each month are: Telephone service for the month, 
additional local messages for the previous month, toll service for 
the previous month, and balance due on bill rendered. In ad- 
dition, there are credits in four of the months of cash payments. 
Credits of May 5, 1927, and June 29, 1927, appear to settle the 
account up to Mav 1st, except for additional loca] messages and 
toll service for April, which are included in the May statement. 
It is not charged that plaintiff has not been given credit for all 
payments made by him. It, therefore, appears that included in 
the amount disputed by plaintiff are the regular monthly service 
charges for May, June, July, and August, which are the same in 
each of those months as in the previous months for which settle- 
ment appears to have been made. Certainly the court was en- 
titled to be informed why such items as these at least were dis- 
puted. Apparently all the “additional local messages” are ques- 
tioned. But it is not explained whether that is because there 
were no such messages, or not so many, or because defendant was 
not entitled to make an extra charge for them or charged too 
much. And in this connection there is not a word in the bill as 
to what was the contract between plaintiff and defendant. If 
the tender in the bill of willingness “to adjust said account with 
the defendant and to pay such sums of money as would reason- 
ably and fairly represent the proper charges for the service 
rendered by the defendant” is to be taken as an admission that 
part of the disputed balance is due, there is a failure to state 
what part is due, and why the remaining part is not due; or in 
what respect the account “is inaccurate and grossly excessive” 
as to the disputed balance. Again, it is not alleged that any 
effort was ever made by plaintiff to explain to defendant his 
reasons for disputing the accuracy of the account; or that he 
ever pointed out to defendant the items which he regarded as 
erroneous; or asked for a more detailed statement; or that he 
ever offered to pay any part of the balance claimed to be due. 

How could the chancellor know whether there was any just 
or reasonable ground for disputing the account, from the mere 
statement by the pleader that the account “is inaccurate and 
grossly excessive” without the slightest reference to the con- 
P.U.R.1929B. 
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tract between the parties or the statement of a single fact? It 
is not greatly different from charging fraud without setting 
out the facts which constitute the fraud. 

It is not necessary to cite authorities for the proposition that 
in any bill for injunction it is required that the statements of 
facts which the plaintiff expects to prove shall be full, clear, and 
frank. As said in Stinson v. Ellicott City & Clarksville Co. 
109 Md. 111, 116, 71 Atl. 527: “When a party seeks the aid 
of a Court, by writ of injunction, his right to it ought not to be 
left in doubt by the allegations of the bill, and the defendant 
ought not to be required to guess what the plaintiff does rely on.” 

That is applicable to every application for injunctive relief. 
It is especially apt in cases to restrain in the use by a public 
utility company of the remedy which is essential to its very life 
and to the satisfactory performance of its obligations to the pub- 
lic. It needs no argument to show that the costs and delays that 
would be involved in suing on the thousands of small accounts 
which make up the business of such a company would make it 
impossible to give the service which the public has the right to 
demand, except at prohibitive rates. As was said in Carter v. 
Suburban Water Co. 131 Md. 91, 101 Atl. 771, L.R.A.191SA, 
764, (upon which case appellant places his principal reliance), 
quoting from Poole v. Paris Mountain Water Co. 81 S. C. 
438, 447, 62 S. E. 874, 128 Am. St. Rep. 923, the right to dis- 
continue the service for nonpayment of recent and just bills 
“cannot be exercised so as to coerce the consumer into paying 
a bill which is unjust or which the consumer in good faith and 
with show of reason disputes, by denying him such a prime ne- 
cessity of life as water, when he offers to comply with the rea- 
sonable rules of the company as to such supply for the current 
term.” But in the Carter Case, supra, the cause of complaint 
was set out with at least some degree of definiteness, and there 
was an allegation in the bill that the plaintiff had expressed to 
defendant his willingness to adjust the accounts and to pay for 
the services which he admitted had been rendered and the de- 
fendant had positively refused even to consider plaintiff's claim. 
All such allegations are absent from the bill of complaint in the 
ease at bar. And here there is no such “show of reason” for the 
P.U.R.1929B. 
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dispute as would justify a chancellor in granting the relief 
prayed. 

If we are at liberty to consider the original bill of complaint 
and the earlier amended bills, demurrers to which were sustained 
(and this we do not decide, merely calling attention to the fact 
that Carter v. First National Bank, 128 Md. 581, 98 Atl. 77, 
cited by appellee, is not conclusive upon this point because there 
the filing of the amended bill was voluntary and not after a de- 
murrer had been sustained), it would not help plaintiff’s case, 
because in none of them is there a statement of facts upon which 
plaintiff relies for his assertion. In the first amended bill, it is 
true, there is an allegation “that the present account as rendered 
by the defendant to your Orator is inaccurate and grossly exces- 
sive (in that it charges your Orator with services which the de- 
fendant never rendered to your Orator).” But there is nothing 
to indicate that the plaintiff had any definite idea as to which 
of the services charged for were not rendered. And it is signifi- 
cant that the allegation referred to does not appear in the original 
bill nor in either of the other amended bills. It is stated in ap- 
pellee’s brief, and not contradicted, that in the arguments on 
the several demurrers attention was called to the absence of alle- 
gation of facts, and yet this deficiency was not supplied in subse- 
quent amendments. The impression left by the bills is that 
plaintiff honestly suspected he had been overcharged, but was 
unable to point out any of the items erroneously charged. In 
such a situation, relief cannot be obtained by injunction. A 
repetition of the difficulty might be avoided by keeping a record 
of the use of the phone. 

Finding no error in the decree, it will be affirmed. 


Decree affirmed, .,ith costs to appellee. 
P.U.R.1929B. 
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CONNECTICUT PUBLIC UTILITIES COMMISSION, 


ALFRED MEYER et al. 
Vv. 
TORRINGTON ELECTRIC LIGHT COMPANY. 
[Docket No. 5231.] 


Service — Extension — Rural consumers — Electricity. 

1. The policy of an electric company in consenting to extend service 
to rural consumers upon a guarantee of at least 20 per cent gross re- 
turn on the cost of such extension was held to be reasonable, in view 
of the higher returns demanded by other companies in similar situa- 
tions, p. 172. 

Service — Extensions — Plan for defraying cost. 

2. No fixed plan should be adopted to take care of the cost of 
extending service to more or less isolated electric consumers, but each 
case should be decided on its own merits, p. 172. 


[January 23, 1929.] 


Petition by rural consumers for extension of electric serv- 
ice; petition suspended pending agreement between parties in 
accordance with the conditions outlined in the opinion herein. 


By the Commission: On December 1, 1928, the following 
petition was filed with the Commission: 


Torrington, Conn. 
November 23, 1928. 
Box 227, R. F. D. # 1. 

Mr. Henry F. Billings, Secretary, Public Utilities Commis- 

sion, Hartford, Conn. 
Dear Sir: 

We, the undersigned property owners in the Newfield district 
of the city of Torrington, have agreed to pay for electricity a 
minimum fee of $2 per month to the Torrington Electric Light 
Company. 

This offer was refused and we were made to understand that 
$5 per month was the minimum charge for their services. Such 
charges seem to us unreasonable, and we kindly ask you to help 
us in this matter. 

Respectfully yours, 
(Signed) Alfred Meyer, and (14) others. 
P.U.R.1929B. 
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Said petition was assigned for a hearing at the office of the 
Commission in Hartford on Friday, December 21, 1928, at 2:30 
o’clock in the afternoon. Notice of the pendency of the petition 
and of the time and place of hearing same was given to the 
petitioners and to the Torrington Electric Light Company, as 
fully appears from order of notice and return thereon, on file. 
At said time and place the petitioners and said company ap- 
peared and were fully heard. 

It appeared from the evidence that an extension of about 2.4 
miles would be required to serve the petitioners: that the first 
section of the line, covering a distance of about .7 of a mile, 
would run through a territory where only two of the petitioners 
reside: that the next section of about .8 of a mile would serve 
nearly all of the petitioners; and that the remaining section of 
about .9 of a mile would serve only two of the petitioners. 

Petitioners claimed that 21 separate houses or tenements 
would be served under the proposed extension, although two of 
the houses were at the time of the hearing in process of fore- 
closure. Petitioners also claimed that several other connections 
would result from the extension, but it appeared that such con- 
nections represent only the possibility that some of the peti- 
tioners would construct new houses after the extension of the pro- 
posed service. 

An examination of the cost data submitted by the company, 
which was computed on the basis of constructing a joint pole 
line with the Southern New England Telephone Company, 
shows that the estimate of cost is reasonable. 

[1, 2] The company was willing to invest the necessary cap- 
ital to serve these petitioners, provided it could be assured of an 
annual gross revenue from the extension of approximately $885, 
said sum representing a 20 per cent gross return on the cost of 
the extension, estimated at $4427. 

Inquiry at the hearing from the petitioners of their probable 
amount of monthly consumption of current, indicated that only 
two or three would consume $5 worth of current each month, 
and that the greater number of them would consume but little if 
any more than the regular minimum of $1 per month. 


The territory that would be served by the extension is not 
P.U.R.1929B. 
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growing rapidly, and the prospect of future growth, at least in 
the immediate future, is not favorable and cannot be considered 
by the Commission as a factor in deciding this case or under 
what terms the extension should be made. 

The Commission recognizes the increasing demand for and 
benefits of electric service in rural communities, and desires to 
foster the extension of electric service into rural communities as 
fully and rapidly as possible. However, the Commission cannot 
lawfully order the company to extend its service into new terri- 
tory where the probable return will not reimburse the company 
for the expenses of operation and afford it at least a small return 
on the investment necessary to supply such service. 

The 20 per cent gross return on the cost of the proposed ex- 
tension is less than the percentage usually asketl by electric com- 
panies in extensions into new territory. Probably the company 
would be justified in seeking a larger percentage, and its willing- 
ness in this case to be content with a 20 per cent gross revenue, 
yielding only a small return on the investment, is commendable. 

It appears that an extension of approximately 1.5 miles would 
serve all but two of the petitioners, and naturally such a limited 
extension could be constructed at a materially less cost than the 
requested extension of about 2.4 miles, and would require less 
annual gross revenue to warrant its construction. It may be 
found feasible to construct such limited extension upon an ar- 
rangement less burdensome for those actually served thereby, 
than would be possible if the entire proposed extension is in- 
cluded. 

The petitioners have made no proposition to the company, 
other than to take its service at its regular rates. 

From the evidence presented at the hearing, the Commission 
is of opinion and finds that the Torrington Electric Light Com- 
pany is not at the present time unreasonably refusing to extend 
its lines to serve the petitioners with electric service at its regular 
rates. 

The Commission has not heretofore prescribed any definite 
policy or rule in determining the conditions upon which exten- 
sions of electric service should be made into undeveloped or 
rural territory, where it appears that the desired extension can- 
P.U.R.1929B. 
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not pay the cost of operation at regular rates and afford the com- 
pany a reasonable return on the investment involved. Each ex- 
tension has been determined upon its own facts and merits. 
Different plans have been adopted in making such extensions, 
some approved by the Commission, and some by mutual agree- 
ment between the company and the prospective patrons, but all 
involving some additional payment over and above the regular 
rates. In some cases cash or equivalent contributions have been 
made toward the cost of constructing the line, the patrons then 
receiving the service at regular rates; in other cases a guarantee 
that the company will receive an annual gross revenue of at least 
a stated amount for a term of years; and in still other cases an 
increased rate for the customers along the extension, or a com- 
bination of increased rate and guarantee whereby the company 
is assured of at least a stated amount of annual gross revenue 
for a term of years, ete. Certain companies have adopted rules 


pertaining to such extensions, some companies establishing a 


predetermined fixed charge per customer per month for each 
100 feet of extension in excess of the ordinary free extension 
service, irrespective of the total cost of the extension, while other 
companies have established a predetermined fixed charge per 
customer per mile, the amount depending upon the number of 
customers per mile and irrespective of the cost of the extension. 
It is difficult to adopt any fixed plan which will meet conditions 
in every case. 

Where a number of patrons contribute toward the cost of con- 
struction, or guarantee the company a certain annual gross reve- 
nue for a term of years, and after the service is installed, other 
persons along the extension demand and receive service at regular 
rates, such original patrons justly feel that they are discrimi- 
nated against. The surest way to guard against such discrimina- 
tion is to establish a special rate applicable to all takers, both 
present and future, along such extension, such rate being suffi- 
ciently high to provide the annual gross revenue necessary to 
warrant the extension. Such a plan in certain cases, however, 
would require so high a rate as to be prohibitive for some and 


thereby defeat the purpose of the extension. 
P.U.R.1929B. 
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The combination of an increased rate by way of an increased 
monthly minimum, and a guarantee of the necessary total 
gross revenue, would serve in this case to best meet the situation 
and may possibly serve as a guide in future extensions. 

The Commission is of opinion in this case that if the peti- 
tioners or any of them are willing to contract with said company 
for a period of five years, agreeing to pay the company a mini- 
mum rate of $3 per month per customer, taking service at 
regular rates, and all or any of them shall guarantee to the com- 
pany also that the annual gross revenue to the company on the 
extension during the five year period shall be not less than 20 
per cent of the actual cost of the extension, the Commission 
would be warranted in ordering the company to extend its lines 
to serve such patrons as may be involved in the extension agreed 
upon. Such contract should further provide that upon the ter- 
mination of the 5-year period, the regular rates then in force, 
including its regular minimum rate, shall be the regular rates on 
such extension. 

Said petition is not denied, but is held in abeyance until May 
1, 1929, at which time, if the Commission shall not have re- 
ceived information from the petitioners of their willingness to 
execute a contract upon terms stated above or upon other terms 
reasonably equitable to all parties in interest, the petition will 
be dismissed. 

We hereby determine and direct that notice of the foregoing 
be given to petitioners and to the respondent company, by Henry 
F. Billings, Secretary of the Commission, by forwarding by 
registered mail true and attested copies thereof addressed one to 
each signer of the petition (R. F. D. + 1, Torrington, Connecti- 
cut) and one to the Torrington Electric Light Company, Torring- 
ton, Connecticut, on or before the 25th day of January 1929 and 


due return make hereon. 
P.U.R.1929B. 
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MONTANA PUBLIC SERVICE COMMISSION, 


PUBLIC SERVICE COMMISSION 
Vv. 
GREAT NORTHERN UTILITIES COMPANY, 
[Docket Nos. 991, 1028, Report & Order No. 1530.] 


Return — Operating expenses — Duty of the utility. 

1. It is incumbent upon a public utility to produce its service as 
economically as possible, and it is not free to adopt a less economical 
method of producing its service and charge to its patrons on the basis 
of such excessive cost, p. 184. 

Valuation — Savings on supply contract — Natural gas. 

2. A natural gas company having entered into a contract which 
reduces the cost of obtaining its product below the cost of producing 
it with a plant constructed by itself, has not the right to capitalize the 
difference or any part of it, p. 184. 

Return — Amortization — Property rendered obsolete by supply 


contract, 

3. If it should be made to appear that by reason of an advan- 
tageous supply contract, a portion of a utility’s property previously 
devoted to public service is rendered obsolete or unnecessary, equity 
requires that it be permitted to amortize the value of such superseded 


property, less salvage, over a term of years out of earnings, p. 184. 
Return — Operating expense — Reasonableness of supply contract. 

4. Reasonableness of the rate which a distributing utility pays for 
its product under a supply contract will be assumed until it is made 
the subject of a direct inquiry, p. 189. 

Valuation — Overhead allowance — Material and labor. 

5. An allowance of 4 per cent as an overhead on all material and 
labor items was held to be reasonable, in an estimate of reproduction 
cost new of the gas plant, p. 191. 

Valuation — Legal expenses during organization. 

6. A specific item for legal expenses incurred in connection with 
the organization of a gas utility was disallowed in view of the estab- 
lished practice of the Commission in taking care of such items through 
the overhead allowance, p. 191. 

Valuation — Depreciation — Necessity for deducting. 

7. The fact that a utility is rendering efficient service does not 

establish the fact that depreciation in its plant does not exist, p. 194. 
Valuation — Working capital — Purpose — Absence of general rule. 

8. No hard and fast rule for determining the amount of working 
capital can be made because each utility represents an individual case, 
and the working capital requirement is to be measured by the amount 
of funds necessary to keep operations running smoothly, safely, and 
economically in each particular case, p. 194. 

P.U.R.19298. 
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Return — Operating expenses — Failure to collect account. 

9. A delinquency in consumers’ account showing an inexcusable in- 
dulgence on the part of the utility is not chargeable to the customers 
in general, where the company has the advantage of regulations de- 
signed to insure promptitude in payment and any burden caused by a 
waiver in their application is to be borne by the utility and not its 
patrons, p. 194. 


Valuation — Working capital — Factors to be considered. 

10. The wages of officers and employees and the requirement of 
credit demands for a particular utility as well as the amount of funds 
on hand in the depreciation reserve, surplus, and accrued taxes accounts 
not invested in necessary additions, are factors to be considered in mak- 
ing allowances for cash working capital, p. 194. 


Valuation — Material and supplies. 
11. A mere inventory of material and supplies on hand at any given 
period is not conclusive and often not even persuasive of the proper 
amount to be allowed, p. 197. 


Valuation — Cost of financing. 
12. No allowance was made for the cost of financing in the valua- 
tion of a gas utility property, p. 197. 


Valuation — Going value. 
13. No specific allowance was made for going concern value in the 
valuation of a gas plant, p. 197. 


Discrimination — Combined utility department — Cost of service. 

14. A gas utility doubtless has the right to furnish its own electric 

department with gas at cost but that cost must truly reflect all items 

that properly enter into a determination of the cost, otherwise it will 

be prejudicial to the gas consumers and in favor of the electrical con- 
sumers, p. 200. 


Return — Operating expenses — Services of affiliated company. 

15. A Commission in accepting payment by a local utility to an 
affiliated utility in compensation for administration services as legiti- 
mate operating expenses will require proof of actual service and evi- 
dence of the reasonable value thereof, p. 200. 


Rates — Commission authority to fix minimum rates — Rate war. 

16. The Commission is empowered by law to regulate the rates of 

public utilities and to fix specific charges and may not only prevent 

the adoption of a higher rate without its authority, but also has the 

authority to protect the public against the wasteful consequences of 
rate wars by fixing minimum rates, p. 201. 


Rates — Reasonableness — Factors for consideration. 
17. In determining whether or not the Commission shall concur in 
a proposec advance or reduction in existing schedules, its judgment is 
to be measured by the provision of law that rates charged by a utility 
shall be just and reasonable, fair to the consumer, and fair to the util- 
ity, p. 201, 
P.U.R.1929B. 12 
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Monopoly and competition — Impairment of service — Rate war. 

18. A utility for the purpose of driving a competitor from the field 
will not be permitted to adopt such low rates or waive its right to a 
fair return to such an extent as to imperil its ability to render depend- 
able service to the public, which is its primary duty, p. 205. 

Rates — Reasonableness — Impairment of service. 

19. A gas utility attempting to engage in a competitive rate war 
was not allowed to reduce rates below a point insufficient to provide 
efficient or normal operating expenses in view of the likelihood of im- 
pairing the quality of service, which was said to be as important as 
reasonable rates, p. 205. 


Monopoly and competition — Competition in utility regulation. 
Discussion of the wasteful effects of competition in public utility 
regulation, p. 210. 


(YounG, Commissioner, dissents. ) 
[January 22, 1929.] 


INVESTIGATION by the Commission on its own motion into the 
reasonableness of rates for natural gas utility; proposed rates 
disallowed. 

Appearances: A. H. Sikes, Manager, Great Northern Utili- 
ties Company, Great Falls; E. R. Foster, Valuation Engineer, 
Great Northern Utilities Company, Chicago; E. G. Toomey, At- 
torney for the Great Northern Utilities Company, Helena; J. H. 
Stevens, Shelby; S. A. Hole, Shelby; Lewis P. Donovan, At- 
torney, Shelby; Foot, MacDonald & Black, Attorneys, Shelby; 
Jesse G. Henderson, Attorney, Shelby, for Larson Brothers, W. 
T. Cavett, and other citizens of Shelby; Harris and Hoyt, At- 
torneys, Shelby, for the Citizens Gas Company; Francis A. 
Silver, Counsel, and Fred E. Buck, Chief Engineer, for the 
Commission. 


By the Commission: On September 21, 1927, the Commis- 
sion, upon its own motion, instituted an inquiry into the reason- 
ableness of the rates charged by the Great Northern Utilities 
Company (hereinafter called Utility), for natural gas service at 
Shelby, Toole county, Montana. The schedule of rates then in 
effect commenced with a base rate of 60 cents (net) and through 
a series of five steps reached the lowest rate charged, to-wit: 30 
cents (net) for all consumption over 300,000 cubic feet per 


month. Prior to the return day upon the order to show cause 
P.U.R.1929B. 
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why the rates should not be reduced, the Utility filed a new tariff 
with the Commission stating rates as follows: 


First 10,000 cu. ft. per month per 

Next 10,000 cu. ft. per month per 

Next 30,000 cu. ft. per month per 

Next 250,000 cu. ft. per mnoth per 

Over 300,000 cu. ft. per month per 
Minimum bill: $1.50 per month per meter. 
Prompt payment discount: None. 


The tariff was approved tentatively by the Commission to 
await its findings in the instant inquiry. The only reduction 
between the net rates of the prior schedule and the one tentative- 
ly approved is found in the first 10,000 cubic feet consumption. 
On November 15, 1927, the Utility filed a written return to the 
order to show cause setting forth a resume of its operating reve- 
nues and expenses and alleging, “that the actual investment in 
the gas utility up to October 1, 1927, exceeds $100,000. That 
the cost of reproduction new of the property devoted to the gas 
service is in excess of $125,000 and that the fair present value 
of the gas property devoted to public service at Shelby demands 
and requires in order to earn a fair return in accordance with 
the decisions of the Supreme Court of the United States, in- 
creased rates for gas service.” The cause was regularly assigned 
for public hearing and came on to be heard at Shelby on Novem- 
ber 29, 1927, at which time the utility submitted evidence con- 
cerning its properties and gas operations at Shelby. The figures 
submitted by the Utility were challenged in many important re- 
spects by citizens appearing upon behalf of consumers at Shelby. 
So great was the disparity in the figures submitted by the Utility 
and those offered upon behalf of the citizens’ committee that the 
Commission deemed it necessary that a valuation be made by its 
engineering staff, which was accordingly done. For the purpose 
of receiving the report of its chief engineer in evidence in the 
record, a second public hearing was held at Shelby on October 1, 
1928, copies of our engineer’s valuation having been furnished 
to the utility and the citizens’ committee in advance. 

On January 10, 1927, prior to the institution of this investi- 
gation, the city of Shelby granted a franchise to the Shelby Oil 
& Gas Company, a local company, organized by citizens of Shel- 
P.U.R.1929B. 
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by, authorizing the use of the city’s streets and alleys for the 
laying of gas mains, it being the announced intention of the 
Shelby Oil & Gas Company to construct a natural gas plant in 
competition with the utility. This franchise ultimately passed, 
by assignment, to the Citizens Gas Company, a Montana corpora- 
tion (controlled by Minneapolis, Minnesota, interests), which, 
during the fall of 1928, undertook and completed a pipe line 
leading to Shelby from natural gas wells situated about three 
miles from Shelby and a distribution system covering the busi- 
ness section of Shelby and a portion of its residential area. The 
Citizens Gas Company commenced distribution of matural gas at 
Shelby during the latter part of October and is operating under a 
tariff, approved by the Commission, stating rates as follows: 
Net 
First 10,000 cubic feet per month .................. 35¢ per M. cu. ft. 
Next 10,000 cubic feet per month .................. 30¢ per M. cu. ft. 
Next 30,000 cubic feet per month é - cu. ft. 
Next 250,000 cubic feet per month 25¢ per M. cu. ft. 
All over 300,000 cubic feet per month .......... woos, S28¢ per M. cu. ft. 
Following the commencement of operations by the Citizens 
Gas Company, the Great Northern Utilities Company filed with 
the Commission on November 8, 1928, a new tariff providing 
rates of 25 cents per thousand cubic feet for all consumption up 
to 300,000 cubic feet per month, and 20 cents per thousand cubic 
feet for all quantities above 300,000 cubic feet. On November 
19, 1928, and before the Commission had taken any action on its 
tariff of November 8th, the Utility filed another tariff embody- 
ing further proposed reductions in its rates, the new schedule 
calling for 20 cents per thousand cubic feet up to 300,000 cubic 
feet and 15 cents for all over. These filings were promptly met 
with a complaint and protest by the Citizens Gas Company on 
the grounds that the rates were “unfair, unjust, and unreason- 
able” to the Citizens Gas Company; “will not yield nor return 
a reasonable profit on its investments and represents unjust and 
unfair competition.” This complaint was assigned a separate 
docket number (1027) and is now pending upon a motion to 
dismiss for lack of jurisdiction filed by the Great Northern 
Utilities Company. On November 30, 1928, the Commission, 
on its own initial motion, ordered this Utility to appear before 
P.U.R.1929B. 
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it at Shelby on December 20, 1928, to submit evidence in support 
of the reasonableness and justness of the rates and charges pro- 
posed in its tariff of November 19, 1928, which is designated 
hereafter as Schedule 4-A. The tariff of November 8, 1928, was 
eancelled by the filing of Schedule 4-A, sheet 2. In accordance 
with the Commission’s order, the Utility appeared on the date 
set and through its manager and superintendent produced evi- 
dence hereinafter discussed. The Citizens Gas Company also 
appeared at the hearing as did some twelve consumers, who al- 
lege in their appearance filing that the tariff now proposed by the 
Utility is not proposed in good faith ; that the rates therein stated 
are not remunerative and that they are proposed only for the 
purpose of driving the Citizens Gas Company out of business. 
The issues involved in these two proceedings commenced by 
the Commission Dockets 991 and 1028—are so interrelated that 
we have determined to consolidate them for decision. We pro- 
eeed first to a determination of the fair value of the utility’s 
property, used and useful, for the convenience of the public. 


The Utility submits the claim that the total value of its prop- 


erty and business, used and useful, devoted to natural gas service 
at Shelby, as of August 31, 1928, is $213,208.91. The segre- 
gated items composing its claimed rate base are set forth by the 
Utility’s engineer in his Exhibit 8, Docket No. 991, hearing 
of October 1, 1928. They are as follows: 


Minimum value of contract 7 $75,000.00 
Original purchase: 

(a) Land and building (gas department) 3,000.00 

(b) Clearing way for gas utility 2,000.00 
Improvements on land and building (60% to gas department) 2,621.11 
Plan and construction engineering 15,000.00 
Plan and construction superintendence 10,000.00 
Legal expense (no statutory fees included) 1,500.00 
Investment in physical property except as above at end of pe- 

riod based on Commission finding at Sept. 30, 1923 ($31,- 

403.10) plus construction expenditures from the company 

records 58,759.02 
Fair allowance for working capital 13,500.00 
Cost of financing 8,028.78 
Fair allowance for going value 23,800.00 


Total property and business $213,208.91 


Buck, chief engineer for the Commission, made a valuation 


of the physical property of the utility upon the basis of reproduc 
P.U.R.1929B. 
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tion cost new less depreciation at prices prevailing as of Janu- 
ary 1, 1928. He arrives at the figure $43,440,86 as the cost of 
reproducing the Utility’s plant new and computes depreciation, 
based upon inspection, at $7,173.80, thus placing its present 
value (as of January 1, 1928) for rate-making purposes at 
$36,267.06. Intangibles are not included and land is valued at 
market value. The following table summarizes his findings: 


Reproduction Per cent Present 
Item cost condition value 
Land $1,300.00 $1,300.00 
Buildings: 
(a) Office and warehouse 2,481.71 2,233.54 
(b) Regulator house 1,186.11 1,126.81 
Distribution: 
(a) Mains 16,914.36 13,531.49 
(b) Services 4,761.55 3,095.01 
Meters and regulators 14,559.15 13,103.24 
Shop tools 395.24 197.62 
Office equipment 600.61 570.58 
Miscellaneous: 
(a) Car 285.00 199.50 
(b) Telephone 957.13 909.27 


oo Ee eee $43,440.86 $36,267.06 


Equated per cent condition 83.4850 


All of the above costs, excepting land, include an allowance 
of 14 per cent to cover construction overheads, as follows: En- 
gineering and superintendence, 4 per cent; Interest during con- 
struction, 4 per cent; Insurance, 1 per cent; Omission and con- 
tingencies, 2 per cent; and Organization, 3 per cent. 

The market value of the land upon which the Utility’s office is 
situated and which is used jointly by the gas and electric depart- 
ments, is apportioned by Buck on the basis of 55 per cent to the 
gas department and 45 per cent to the electric. The reproduction 
cost new of the office building itself is apportioned on the basis 
of 54.5 per cent to the gas department and 45.5 per cent to the 
electric, while the warehouse is allocated on a basis of 75 per 
cent to the gas department and 25 per cent to the electric. The 
ratio of apportionment of land and office fixtures is based upon 
the relationship in point of numbers between the gas and electric 
customers. Office building and warehouse allocation is based 
upon an estimate of the relative quantities of space used by the 


respective departments. The private telephone line is assumed 
P.U.R.1929B. 
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to be used equally by both departments and is charged to the de- 
partments on that basis. 

For the sake of convenience we will consider the items of 
value claimed by the utility, in the order in which they are set 
forth in Foster’s exhibit, supra: 


Minimum Value of Contract 


The Utility secures its supply of natural gas for distribution at 
Shelby from the Ohio Oil Company, under terms which call for 
its delivery to the utility at the city gates. At the first hearing 
the Utility produced a copy of its contract with the wholesale 
company bearing date of April 20, 1927, and which, by its terms, 
covered a period of five years beginning with November 14, 
1927. Briefly stated, the contract provides for the purchase of 
natural gas at the city limits on a base pressure of four ounces 
above average atmospheric pressure and at a standard tempera- 
ture of 60 degrees Fahrenheit at the rate of 15 cents per one 
thousand cubic feet for the first five millon cubic feet of gas 
taken in any month and at the rate of 10 cents per M cubic feet 
for all additional gas taken in any month. At the hearing in 
Docket No. 1028 the manager of the Utility testified that he had 
been advised by the Chicago office of the Utility (the Utility 
is owned by the North Continent Utilities Corporation, which is 
in turn controlled by the William A. Baehr Organization of 
Chicago), that commencing with November 1, 1928, the utility 
was to be furnished its supply of natural gas by the Ohio Oil 
Company at the flat rate of 7 cents per thousand cubic feet. 
No writing of any kind was introduced nor any oral testimony 
given tending to show to what extent the contract of April 20, 
1927, was modified. We do not know from the record whether 
the Ohio Oil Company has merely temporarily waived its rights 
to the contract rates in order to permit the Utility to engage in a 
rate war or whether the contract has been reformed so as to 
carry the 7-cent rate for its 5-year term. Inasmuch as the cost of 
gas represents a substantial portion of the Utility’s operating 
expenses, an important factor in determining reasonable rates 
for future application at Shelby, the record is deficient. How- 
ever, the Utility makes no greater claim for its contract value 
P.U.R.1929B. 
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under its alleged new rate, so that so far as the immediate subject 
at hand is concerned, the deficiency is not material. 

[1-3] The Utility claims the sum of $75,000 as the minimum 
value of its contract with the Ohio Oil Company and requests 
that we pass that amount into the rate base upon which it is 
entitled to earn a fair return. From the record it appears that 
the company has never carried the contract on its records as 
an asset and that all sums of money paid to the Ohio Oil Com- 
pany for natural gas purchased thereunder have been charged 
to operating expenses. That the contract with the Ohio Qil 
Company is a species of property admits of no doubt but 
whether, in view of the Utility’s treatment of cost of gas pur- 
chased thereunder as an operating expense, it is also entitled 
to capitalize it in the rate base, is the question. It is true that 
if the Utility did not have the Ohio Oil contract or a contract 
with some other person or corporation, it would be under the 
necessity of developing its own gas supply with an added capital 
investment upon which it would be entitled to earn a fair return, 
but, whether such a course would be economically sound in view 
of the extensive development by private interests of the gas fields 
lying adjacent to Shelby, rendering enormous quantities of 
natural gas available to purchasers at reasonable cost, is open 
to serious question. As we conceive the duties of a public utility, 
it is incumbent upon it to produce its service as economically 
as practicable and that it is not free to adopt a less economical 
method of producing its service and charge to its patrons on 
the basis of such excessive cost. And, having entered into a 
contract which reduces the cost of obtaining its product below 
the cost of producing it with a plant constructed by itself, it 
has not the right to capitalize the difference or any part of it. 
If it should be made to appear that by reason of its advantageous 
contract, a portion of the Utility’s property, theretofore devoted 
to the public service, is rendered obsolete or unnecessary, equity 
requires that it be permitted to amortize the value of such 
superseded property, less salvage, over a term of years out of 
earnings (Re Great Falls Gas Co. 21 M. U. R. —, P.U.R.1928E, 
803). Our attention has been invited to a number of eases al- 
leged to be in support of the Utility’s contention, including an ex- 
P.U.R.1929B. 
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pression of this Commission in Public Service Commission v. 
Flathead Valley Electric Co. 19 M. U. R. —, P.U.R.1926C, 822. 
In that case it appeared that the Mission Range Power Com- 
pany was engaged in furnishing electrical current, under whole- 
sale rates, to the Flathead Valley Electric Company, a public 
utility engaged in serving the towns of Ronan and Pablo. The 
cost of the current purchased from the Mission Range Company 
was charged to operating expenses. In speaking of the amount 
of return being earned by the Utility—there being no conten- 
tion made that the contract for current should be valued and 
capitalized in the rate base—we said: 

“Of course, this figure does not take into account the value 
of the Flathead Valley Company’s contract with the Mission 
Range Power Company. That is a property item and, as such, 
devoted to the Ronan and Pablo services. It might be capital- 
ized and added into the aggregate which goes to make up the 
rate base, or the contract may be given effect by charging in its 
annual cost among the operating expenses. This seems to be 
the method generally followed by Commissions in dealing with 
plants of this character and so we shall not attempt any capitali- 
zation of the contract. . . .” (At p. 828 of P.U.R.1926C). 

It will be noted that we said that the contract might be capital- 
ized or given effect by charging its annual cost to operating 
expenses. In this case, the Utility asserts the right to do both, 
a position manifestly inconsistent with our language in the 
alternative. 

Other cases cited by the Utility as sustaining its right to 
capitalize the Ohio Oil contract are: Bonbright v. Geary, 210 
Fed. 44; Duluth Street R. Co. v. Railroad and Warehouse Com- 
mission, 4 F. (2d) 543, P.U.R.1925D, 226; Pacific Gas & E. 
Co. v. San Francisco, 265 U. 8. 403, 68 L. ed. 1075, P.U.R. 
1924D, 817, 44 Sup. Ct. Rep. 537; Valparaiso Lighting Co. 
v. Public Service Commission, 190 Ind. 253, P.U.R.1921B, 
325, 129 N. E. 13; St. Louis & E. St. L. Electric R. Co. v. 
Hagerman, 256 U. S. 314, 65 L. ed. 946, 41 Sup. Ct. Rep. 488; 
Re Crystal City Gas Co. (N. Y.) P.U.R.1925E, 91; Re Duluth 
Street R. Co. (Minn.) P.U.R.1927A, 41, 52, and Re Kootenai 
Power Co. (Idaho) P.U.R.1923A, 764. A careful reading of 
P.U.R.1929B. 
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these cases discloses, in our opinion, situations unlike the instant 
one, rendering them unapplicable as precedents herein. In 
Sonbright v. Geary, supra, the power contract which the Arizona 
Commission failed to value was the direct cause of its generat- 
ing plant, theretofore used in the public service, being abandoned. 
The old plant, having been abandoned, was not property used 
or useful in the public service and was, therefore, eliminated 
from the rate base. The Federal Court’s conclusion that the 
“Corporation Commission should have given this contract a 
reasonable valuation in view of all of the circumstances of the 
case,” is sustainable under the rule applied by this Commission 
in Re Great Falls Gas Co. supra, to the effect that where patents 
or contracts for cheaper power or new processes are introduced 
in a Utility’s plant with the effect of quickly rendering obsolete 
and valueless expensive equipment, not exhausted in the service, 
and of reducing operating expenses, it is not fair or equitable 
to claim all the benefits of the improved methods for the con- 
sumers and leave the Utility to carry the burden of its super- 
seded property on its own shoulders. (See Valuation of Public 
Service Corporations by Whitten (revised by Wilcox), § 719, 
1928 Ed.) In the Duluth Street Railway Case, supra, it ap- 
peared that prior to 1907 the company had generated its own 
electricity in a plant owned by it. In 1907 the company entered 
into a contract for the purchase of electric power and the result 
of the deal was that the old steam plant was dismantled and 
abandoned. The Commission valued the contract, the Special 
Master disallowed the item, and it was restored to the rate base 
by Judge Booth, who said: 

“T am not able to agree with the Master in this view. The 
contract was a thing of value and it differed from an ordinary 
contract for current supplies. It took the place of a physical 
plant which would have otherwise been necessary and would 
have been valued as a part of the physical items. Under these 
circumstances, I think the Commission was justified in includ- 
ing this power contract as an item in the rate base. 

“Tt may perhaps be open to question whether this matter of 


power contract and the dismantled plant might not have been 
P.U.R.1929B. 
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treated as an unusual obsolescence and allowance made on that 
basis.” (At pp. 239, 240 of P.U.R.1925D.) 

Pacific Gas & E. Co. v. San Francisco, supra, did not con- 
cern a power contract but involved the proper valuation of 
certain patent rights through which manufacturing costs had 
been greatly reduced. It appeared that the Utility paid about 
$46,000 for certain patent rights, the use of which rendered 
about $800,000 worth of the utility’s property obsolete. The 
Supreme Court held that the amount of money actually paid 
to the inventors was not the proper measure of value. The 
question of how the patent rights should be valued was left 
open, the Supreme Court saying: 

“Whether, under the peculiar circumstances here presented, 
the rate base should be fixed by adding to the agreed inventory 
some fair valuation of the patent rights, or whether prompt 
recoupment should be allowed for the obsolescence caused by 
their introduction, or whether appellant should be saved from 
actual ultimate loss by some other feasible method, we will not 
undertake to determine upon the present record.” (At p. 828 
of P.U.R.1924D.) 

In the Valparaiso case, supra, the supreme court of Indiana 
held that a contract for the purchase of electric current held 
by the Utility was a property right and should have been valued 
for the purpose of rate making. The opinion further shows, 
however, that the Utility, after entering into the power con- 
tract, was forced to abandon a part of its plant. It made the 
claim that as to this abandoned property it should be allowed 
to include the value thereof in the rate base or be permitted to 
amortize its value out of its earnings. The supreme court dis- 
allowed its claim, saying: 

“Tt should not be included in the value of this plant for rate- 
making purposes because it is not actually used or useful in 
furnishing electricity. No allowance should be made for an 
amortization fund to take care of this sum.” (At p. 332 of 
P.U.R.1921B.) 

This case is not inconsistent with the equitable rule above 
cited—it merely recognizes one method of handling superseded 


property. In the instant case the company never had a plant 
P.U.R.1929B. 
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and its contract with the Ohio Oil Company did not result in 
the supersession or obsolescence of any property. 

St. Louis & E. St. L. Electric R. Co. v. Hagerman, supra, 
did not involve a valuation for rate-making purposes. It was 
there held that a contract held by plaintiff to operate its cars 
over a certain bridge was a property right and taxable as such. 
We are not disposed to question the decision but find it of no 
value in this case where value for rate-making purposes is the 
subject of inquiry. 

In Re Crystal City Gas Co. supra, the New York Public 
Service Commission held that the amount paid by a natural gas 
company, under a contract, for the right to be furnished with 
natural gas from the fields of a producing company, and with- 
out which the Utility could not carry on its enterprise, should 
be included as part of the cost of the plant and property. But, 
in so holding the Commission said: 

“Our decision to include this payment as part of book cost 
has necessarily been founded upon the peculiar facts before us 
in this proceeding, and the decision thereon can form no 
precedent with respect to the inclusion of such payments in 
book costs generally or in the valuation thereof in proceedings 
where the facts are not similar to those in the proceeding before 
us.” (At p. 99 of P.U.R.1925E.) 

The controlling fact in that case was that unless the Utility 
had paid the $25,000 for the right to be furnished with natural 
gas from the field, it could not have undertaken or carried on 
its enterprise as the seller controlled the gas supply in the field. 
In the instant case, the Utility has not paid out one cent for 
its contract nor does the Ohio Oil Company control the natural 
gas supply from the field. 

In Re Duluth Street R. Co. supra, was a proceeding by the 
Minnesota Commission subsequent to the Federal Court’s de- 
cision (4 F, (2d) 543, P.U.R.1925D, 226). The Commission 
valued the power contract held by the railway but rested its valu- 
ation thereof squarely upon the unamortized value of the power 
plant of the railway company which was dismantled by reason of 
the company’s entering into the power contract. 


In Re Kootenai Power Co. (Idaho) P.U.R.1923A, 764, it 
P.U.R.1929B. 
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appeared that the utility purchased its electrical current for 
distribution under two contracts—one with the Washington 
Water Power Company and the other designated as the 
“Strathern contract.” Under the terms of the Strathern con- 
tract the Utility purchased current at $1,750 per annum cheaper 
than it would have to pay under the Washington Water Power 
contract. The Utility contended that its contract with the Wash- 
ington Water Power Company was a fair and just one and that 
for its diligence in negotiating and concluding the Strathern 
contract it should be permitted to capitalize the savings at 7 per 
cent or at $25,000. The Commission found the rates provided 
in the Washington Water Power contract were reasonable and 
that the Utility was saving $1,750 annually by reason of the 
existence of the Strathern contract, which alleged savings capital- 
ized at 8 per cent amounted to $21,875. As a reward for the 
Utility’s ability to conclude the Strathern contract it was per- 
mitted, by a divided vote of the Commission, to include one- 
half of the capitalized savings in its rate base, the benefit of 
the other 50 per cent being assigned, according to the decision, 
for the benefit of the patrons of the Utility. It will be noted 
from a reading of this decision that in the valuation of the 
Kootenai Power Company’s property the Commission did not 
assign any value to the Utility’s contract with the Washington 
Water Power Company nor did it value the Strathern contract. 
It will also be noted that the cost of current purchased under 
both contracts was charged to operating expenses. 

It is obvious that the Kootenai decision, supra, when analyzed 
offers no support for the Utility’s contention. 

[4] Considerable evidence was introduced at the original 
hearing tending to show that the contract between the Utility 
and Ohio Oil Company was improvident in that the rate charged 
by the Ohio Oil Company was excessive and unreasonable. It 
was shown that gas was purchasable in the field at from 3 to 5 
cents per M cubic feet at the well, and that the witness Johnson 
had offered to furnish natural gas at the city limits for 7 cents 
per M cubic feet. In view of the fact that the Ohio Oil Com- 
pany is now receiving 7 cents per M cubic feet instead of the 
contract rates of 15 and 10 cents and because the record is in 
P.U.R.1929B. 
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doubt as to the exact status of the contract of April 20, 1927, 
we withhold decision upon the providence or improvidence of 
the contract of April 20, 1927. The new rate of 7 cents per 
M cubic feet appears to be a reasonable rate and until it is made 
the subject of direct inquiry, we will assume that it is not an 
unreasonable rate for the Utility to pay for its gas supply at 
the city limits. 


Land and Buildings 


In Benjamin v. Great Northern Utilities Co. 17 M. U. R. 
487, P.U.R.1924B, 705, we disallowed an item for $10,000 
for “Land and property,” on the ground that it did not appear 
that the land or property claimed as an asset was devoted to 
the gas service of the Utility. We there made reference to the 
fact that “it appears in substance to have been the price which 
Williams paid James A. Johnson for all its property and rights 
when Williams secured the Johnson Electric plant on November 
18, 1922.” The Utility now claims that of the $10,000 paid 
Johnson, the sum of $3,000 should be allocated to the gas de- 
partment as the value of its interest in the land jointly used by 
it and the Utility’s electric department. In rejecting this claim 
it is sufficient to say that the value of such portion of the land, 


originally purchased from Johnson, as is properly allocated to 
the gas department will be valued on the basis of present market 


value and that the value of such portion of the buildings jointly 
used by the gas and electric departments as is properly allocated 
to the gas department, will be valued on the basis of reproduc- 
tion cost new less depreciation. Both of these items are treated 


infra under the heading of “Value of Physical Plant.” 
Clearing Way for Gas Utility 


Of the sum of $10,000 paid Johnson, the Utility claims that 
the amount of $2,000 was paid for clearing the way for the 
introduction of a gas utility in Shelby. Johnson testifies in 
this record that the consideration for the $10,000 was as fol- 
lows: $2,500 for five lots adjoining the town of Shelby, a 


proposed electric plant site; $1,500 for the town lots and build- 
P.U.R.1929B. 
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ings thereon which housed his electric light plant; and $6,000 
for the electric light plant itself. As to the last mentioned 
figure, he states that it represented 50 per cent of the valuation 
placed on his plant by this Commission. Johnson is emphatic 
in his statement that the sale had nothing to do with bringing 
natural gas into Shelby. Whether or not the Utility, or its 
agent, purchased the Johnson Electric plant with the thought 
in mind of supplying natural gas to Shelby, is immaterial as 
we view it, as it is evident from the record that the Utility 
received full value for the $10,000 in land, building, and equip- 
ment. 
Improvements on Land and Buildings 

Discussion of this item is made under the heading of “Value 

of Physical Plant,” infra. 


Plan and Construction 


Engineering and Superintendence 

[5] For plan and construction engineering the Utility claims 
an allowance in the rate base of $15,000 and for plan and con- 
struction superintendence the sum of $10,000. We disallow 
both items. In our valuation of the plant on the basis of re- 
production cost new, we have allowed 4 per cent as an over- 
head on all material and labor items, which we consider ample 
under the circumstances. We note in passing that when the 
Utility’s plant was valued in 1923 (Benjamin v. Great Northern 
Utilities Co. supra), no claim was then put forward by the 
utility for such sums, nor was our order allowing the sum of 
$25 for engineering ever appealed from. That no such sums 
as is here claimed was ever expended by the Utility is clear 
from the company’s records which contain no entry to that or 
similar effect and that no such sums would be required to be 
expended in a reproduction of the present plant is also patent 
from the record. 


Legal Expenses 
[6] The claim of $1,500 for alleged legal expenses incurred 
in connection with the organization of the Utility finds no sub- 


stantial support in the record as to amount. In accordance with 
P.U.R.1929B. 
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the practice of the Commission to take care of legal and organi- 
zation expenses through an allowance among the overheads, we 
reject the item of $1,500 for alleged legal expenses. 


Value of Physical Plant 


Iand: As above indicated, the electric and gas departments 
of the Utility are housed together in one office building and 
jointly use the company’s warehouse. The lot upon which these 
buildings are situated are appraised by various residents of 
Shelby, familiar with real estate values, at figures ranging from 
$750 to $2,500. Buck estimates its market value at $2,000, a 
figure which we believe to be substantially accurate. The land 
upon which the regulator station is situated is given a market 
value of $200. Buck’s allocation of 55 per cent of the value 
of the office building lot to the gas department, based upon the 
ratio existing between the number of gas customers and electric 
consumers, is one of several methods that might. have been em- 
ployed. We are satisfied that his conclusion reflects a fair 
apportionment. 

Buildings: Buck estimates the reproduction cost new of 
the office building at $4,012.46; the warehouse, $393.23, and 
the regulator station, at $1,186.11. The Utility offers no re- 
production cost figures nor any specific figures as to the value 
of these buildings. We adopt Buck’s estimate of value and his 
apportionment of 54.5 per cent of the office building and 75 
per cent of the warehouse to the gas department. 

Distribution System: The Utility does not question the in- 
ventory of its property as compiled by Buck. Its chief criticism 
of Buck’s valuation of its distribution system—this also applies 
to services and meters—is that Buck makes no allowance for 
piecemeal construction and that his unit prices are too low. As 
to the former, it is clear that under a strict application of the 
reproduction method, there is no reason for the application of 
piecemeal methods as it is assumed that the entire property would 
be reconstructed by the quickest and most economical method. As 
to the latter, it is quite generally recognized that in the adopting 
of unit prices there is wide room for variation and error. (Final 


Report of Valuation Committee of American Society of Civil 
P.U.R.1929B. 
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Engineers—Proceedings, 1917, page 1311). As remarked by 
the authority last cited, “The unit prices on most of the items 
entering into a valuation are not capable of exact and absolute 
determination or proof. This is especially true of all items in 
which labor largely enters into the cost.” 

Buck places the reproduction cost of the distribution system, 
including overheads at 14 per cent, at $16,914.36. Using Fos- 
ter’s unit prices, same overheads as Buck, we arrive at $21,- 
266.74. The disparity in the figures lies in the different costs 
allowed by Buck and Foster for labor in the laying of the mains. 
Buck’s labor cost figures are the result of a study of actual cost 
data secured from similar undertaking at Havre, Chinook, and 
Glendive, Montana, consideration being given to wages prevailing 
at Shelby. Foster’s estimate of labor cost is based upon a study 
of statistics compiled from previous valuations of natural gas 
plants made by him from work orders where the time consumed 
was shown and from studies made by street foremen in laying 
mains and setting meters. 

Services: Buck estimates the present value of reproducing 
services, including overheads, at $4,761.55. Foster’s estimate, 
using 14 per cent overheads, total $5,434.31. Again, the differ- 
ence is laid to the use of different labor costs. 

Meters and Regulators: Under this heading Buck has placed 
the reproduction cost new of meters, regulators, installations at 
electric plant and regulator station, at $14,559.75. Applying 
Foster’s unit prices and 14 per cent overheads to meters and 
regulators installed (no question being made as to installation 
equipment), the total is $15,145.78. 

It is perhaps true that Buck in the construction of unit prices 
has not given sufficient recognition to Shelby’s proximity to the 
oil field and the influence that high wages in the field exerts on 
the price of labor at Shelby. In view of the fact that there has 
been no great fluctuation in material prices since the last valua- 
tion of the Utility’s gas plant and the further fact that its con- 
struction expenditures on its system indicate a much higher 
cost than Buck’s estimate, we are inclined to view that under 


the particular circumstances of this record, the application of 
P.U.R.1929B. 13 
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Foster’s unit prices will more accurately reflect the reproduc- 
tion cost of the above items. 

Overheads: The Utility contends for an allowance of 20 
per cent to cover construction overheads as against 14 per cent 
employed by Buck. We see no occasion to depart from our ex- 
perience standard in this respect, which Buck has followed. 

[7] Depreciation: The Utility makes no showing as to the 
amount of depreciation existing in its plant contenting itself 
with the assertion that it is rendering 100-per cent service. But, 
as we have heretofore pointed out (Re Union Electric Co. 21 
M. U. R. —, P.U.R.1928E, 396), the fact that a Utility is 
rendering efficient service does not establish the fact that de- 
preciation in its plant is nonexistent. Buck has, after inspec- 
tion, made an estimate of the per cent condition of the various 
units and we adopt his findings in this respect. Due to the fact 
that we have increased the estimated reproduction cost of cer- 
tain items, above noted, the specific amount of depreciation as 
found by Buck must be corrected to $8,338.42. 


Working Capital 


[8-10] Working capital in a rate proceeding is quite gener- 
ally held to be the amount of the capital which the investors are 
required to put into a business over and above the investment 
in plant and intangibles in order to cover the gap between cash 
expenditures in the production and delivery of service and the 
collection of revenue from the sale of service (Re Union Electric 
Co. supra; Whitten-Wilcox, “Valuation of Public Service Cor- 
porations,” § 780). In this case the Utility claims the sum 
of $13,500 as a fair allowance in its rate base for this purpose. 
Buck estimates the sum of $4,000 as being an outside figure— 
this to include material and supplies as well as cash working 
capital. The figure submitted by the Utility was compiled by 
the company’s auditor by taking operating expenses for a 45- 
day period, adding thereto the total of accounts receivable, ma- 
terial and supplies on hand, and cash in till and on deposit. 
Buck’s estimate is influenced largely by the practice of certain 
utilities in setting aside a sum equal to one-ninth of its annual 


operating expenses, a practice based upon the assumption that 
P.U.R.1929B. 
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it takes about six weeks to get in receipts from service sold. 
Buck also took into consideration the maximum amount paid 
in any one month for gas purchased, average monthly pay roll 
expense, and the quantity of material and supplies reasonably 
necessary to have on hand. We do not agree with either esti- 
mate. No hard and fast rule for determining the amount of 
working capital has been devised because each Utility presents 
an individual case. In each case the working capital require- 
ment is to be measured by the amount of funds necessarily fur- 
nished by the Utility to keep operations running smoothly, 
safely, and economically. This Utility stands in a much dif- 
ferent position than the one that produces and delivers service 
and pays for the cost of production and delivery in advance of 
the receipts of its revenues therefrom. The principal items of 
the Utility’s operating expenses are cost of gas purchased and 
pay roll of officers and employees. Under its contract with the 
Ohio Oil Company, the Utility‘settles for gas purchased on or 
before the 20th day of each month for all gas taken during the 
preceding month. Its meter-reading date for consumers is 
about the 23d of each month and all customers’ bills are due 
and payable on the first of the month next succeeding the meter- 
reading date. The practical effect of the arrangement is that 
the Utility receives considerable money from its customers upon 
a resale of the gas purchased by it from the Ohio Company be- 
fore it settles with the wholesaler. The Utility does not provide 
any discount for prompt payment but under our standard rules 
and regulations it has the right to insist upon reasonably prompt 
payment or to discontinue service upon 24-hours’ notice, and 
in cases of doubtful nonproperty owning customers, to require 
a deposit in advance to cover an estimated 45-day bill. The 
Utility asserts that during the past five years, delinquency in 
consumers’ account has varied from $2,000 to $3,500; but if 
that is true, it bespeaks an indulgence on the part of the Utility 
that is not chargeable to the customers in general. Our regu- 
lations, above adverted to, were designed to insure promptitude 
in payment and any burden caused by a waiver in their appli- 
cation is to be borne by the Utility and not its patrons. In 1927, 


the Utility disbursed in wages to its officers and employees the 
P.U.R.1929B. 
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sum of $4,988.66, or an average of $415.72 monthly. Wages 
of officers and employees are properly payable promptly on the 
first day of the month next succeeding the month during which 
the services were performed and it is, therefore, necessary that 
the utility have on hand finances to meet the pay roll. It is 
likewise proper and essential that the Utility have in the till 
or on deposit a cash balance sufficient to maintain credit and 
meet irregular demands that may arise, the amount of which 
is largely a matter of judgment under the facts and circum- 
stances of each case. Consideration must also be given to the 
amounts of money the Utility has on hand in its depreciation 
reserve, surplus and accrued taxes accounts. To the extent that 
the balance in the reserve at any time is not invested in additions 
necessary to maintain the property as a whole in stable con- 
dition per cent of cost new, to the extent that the surplus repre- 
sents money accumulated for dividends and not yet payable as 
such in the normal course and to the extent that it has been set 
aside in its accrued taxes account funds with which to meet its 
tax obligations not payable until the latter part of the calendar 
year, these funds tend to offset working capital requirements. 
Taxes in Montana are payable for the calendar year, one-half 
on or before November 30th, of such year and the other half 
on or before May 30th, of the succeeding year. The Utility, 
under our uniform classification of accounts system is required 
to set up on its books as an operating expense for January one- 
twelfth of the total taxes for that year, but not being under the 
necessity of paying only one-half thereof on November 30th of 
that year, it has in its possession sums collected as revenue, 
ranging from a minimum of five months tax accruals to eleven 
months. Assuming that the Utility’s taxes for 1927, namely, 
$1,437.23, is approximately its normal annual tax, it has a tax 
accrual of approximately $122 per month, or it has on hand at 
all times in this tax account a fund ranging from $610 to 
$1,342, which tends to reduce its working capital requirements, 
as deferred payments to plaintiff may be compensated in de- 
ferred payments by it. 

Under its new arrangement with the Ohio Oil Company, its 


annual cost of gas purchased is reduced approximately 50 per 
P.U.R.1929B. 
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cent. Upon the assumption that the amount of gas purchased 
for the twelve months ending August 31, 1928, is typical, its 
cost would be $9,800, or an average of $816.67 per month, as 
against an average monthly cost of $1,785.42 for 1927. But 
it is apparent from the record that unless conditions change, 
the Utility will not purchase nor sell as much gas in the future 
by reason of the competition offered by the Citizens Gas Com- 
pany, which has already acquired some 135 former customers 
of the Utility. Under the circumstances of the record we find 
that $1,250 is a fair allowance for cash working capital. 

[11] As to the amount of supplies and materials that should 
be allowed for in working capital, this also is a matter of judg- 
ment based upon the actual requirements of the Utility. A 
mere inventory of material and supplies on hand at any given 
period is not conclusive and often not even persuasive of the 
proper amount to be allowed. Material and supplies carried in 
stock by the Utility for the purpose of making repairs, instal- 
lations, ete., are as much a part of its property devoted to the 
public service as is its main plant. It is of utmost importance 
that there be no cessation in public service and that a prospec- 
tive consumer wishing to attach himself to a Utility’s service 
should not be postponed in securing a connection. Having in 
mind the size of the plant herein involved, the fact that the 
Utility undertakes no obligation with reference to the pipe line 
leading from the gas wells to the city limits, the number and 
location of its customers, and all other factors that affect the 
situation, we are of the opinion that $1,250 is a fair allowance 


for material and supplies. 


Cost of Financing 


[12] With respect to cost of financing, we disallow the util- 
ity’s claim in accordance with the views expressed in Re Great 
Falls Gas Co. 21 M. U. R. —, P.U.R.1928E, 803, supra. 


Going Concern 


[13] The valuation of the Utility’s property herein is made 
on the basis of it being a going concern. For the reasons stated 
P.U.R.1929B. 
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in Re Union Electric Co. 21 M. U. R. —, P.U.R.1928E, 396, 
we decline to make any specific allowance for going concern 
value. 

Present Fair Value 


From the above findings we conclude that the present value 
of the Utility’s property, used and useful, at Shelby, Montana, 
devoted to natural gas service for the convenience of the public 
as of January 1, 1928, was $43,214.22. Construction expen- 
ditures between January 1, 1928, and August 31, 1928, amount- 
ed to $2,877.50. At the December 20th hearing, the manager 
of the Utility advised the Commission that the value of its prop- 
erty was the same as stated by the witness Foster at the October 
ist hearing. Thus, by adding the actual construction expendi- 
tures for 1928, without deducting any depreciation, we arrive 
at the sum of $46,091.72 as the present value of the Utility’s 
property as of the last date of inquiry. The following table 
summarizes our findings to reproduction cost new, depreciation, 
and present value: 


Reproduction Depre- Present 
Item cost ciation value 
Land *$1,300.00 *$1,300.00 
Buildings: 
(a) Office and warehouse 2,481.71 $248.17 2,233.54 
(b) Regulator houses 1,186.11 59.30 1,126.81 
Distribution: 
(a) Mains 21,266.75 4,253.35 17,013.40 
(b) Services 5,434.31 1,902.01 3,532.30 
Meters and regulators 15,145.78 1,514.58 13,631.20 
Shop tools 395.24 197.62 197.62 
Office equipment 600.61 30.03 570.58 
Miscellaneous: 
(a) Car 285.00 85.50 199.50 
(b) Telephone 957.13 47.86 909.27 
Additions in 1928 2,877.50 2,877.50 





Totals $51,930.14 $8,338.42 $43,591.72 
Working capital 2,500.00 


Total present value of gas utility $46,091.72 
* market value. 


Revenues and Expenses 


The annual report of the Utility for the calendar year 1927 


shows the following revenues and expenses: 
P.U.R.1929B. 
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Total operating revenues $59,563.04 

Operating expenses: 
TTT Tere Terre eer 
Distribution 2,321.35 
Commercial 3,298.73 
General 9,451.16 
Undistributed 1,067.37 
Depreciation 3,000.00 

1,473.36 
Total operating expenses 
Net operating revenue 


Our analysis of the Utility’s books for the 12-month period 
ending August 31, 1928, shows revenues and expenses as 
follows: 


Total operating TeVeNWES .. 2... ccccccccocsccsccoccs 
Total operating expenses 
Net operating revenues .........- $13,903.97 


Foster in his exhibits sets up revenues and expenses for the 
same two periods, as follows: 
12 months ending 
1927 Aug. 31, 1928 


Total operating revenues $59,563.04 *$51,958.74 
Total operating expenses (including taxes 
but excluding depreciation) 735,512.04 





Net operating revenue .......... Chaecseces $20,525.9% $16,446.70 
Deduct Federal income tax . (est.) 





Total available for depreciation and return .. $19,647.83 
Fair allowance for depreciation 





Total available for return ......cceeeee--- $15,177.31 


* Adjusted to reflect rates that went into effect in October, 1927. 

¢ Adjusted to reflect cost of gas under April 20, 1927 contract. 

Whether we accept the figures from the annual report, Buck’s 
compilation, or Foster’s set-up, it is apparent without any 
further analysis that upon the rate base we have found herein 
as representing the fair value of the utility’s gas property, the 
rate of return to the Utility has been unreasonable and exces- 
sive, justifying the conclusion and finding, which we hereby 
make, that the rates that were in effect when this inquiry was 
commenced and the rates that were approved tentatively pend- 
ing completion of this investigation were and are unjust and 


unreasonable rates. 
P.U.R.1929B. 
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[14] In connection with the revenues of the Utility we note 
monthly charges against the electric department for gas fur- 
nished to it by the gas department. Taking December 1927, 
for example, the records of the Utility show that during that 
month the electrical department used 3,804,700 cubic feet of 
natural gas for which the gas department received a credit of 
$570.70, which figures out at the rate of 15 cents per thousand 
cubie feet, which was the contract price at that time for any 
amount less than five million cubic feet. The practical effect 
of selling gas to the electrical department at contract price is 
to prefer electrical consumers to the prejudice of gas consumers. 
It requires extra mains and equipment to serve the electrical 
department. These are carried as part of the gas investment. 
The gas consumers not only carry the added investment upon 
which they are required to pay a fair return, but must likewise 
carry the burden of depreciation and taxes on the increased in- 
vestment, maintenance expense on the additional equipment and 
leakage in the mains, specially required to serve the electrical 
plant. The Utility doubtless has the right to furnish its elec- 
trical department with gas at cost but that cost must truly re- 
flect all items that properly enter into a determination of cost. 
That this item is of no small consideration is apparent from the 
fact that during 1927 practically 21 per cent of the total gas 
purchased during the year was transferred to the electrical de- 
partment and settled for on the basis above suggested. 

[15] Comparing operating expenses of the Utility for 1927 
with previous years, we find that the operating expenses, exclu- 
sive of cost of gas purchased and depreciation, have, in the 
aggregate, taken a decided upward trend. To illustrate: in 
1924, the total operating expenses of the Utility (less cost of 
gas purchased and depreciation), amounted to $10,019.03; in 
1925, $11,670.11; in 1926, $12,558.94, whereas, in 1927 it 
totaled $17,611.97, and for the 12-month period ending August 
31, 1928, amounted to $18,528.16. Part of the abnormal in- 
crease reflected in the last two figures is to be found in the 
alleged expense incurred by the Utility in connection with our 
hearing of November 29, 1927. According to the Utility’s 


books, it expended $4,386.25 in connection with this hearing. 
P.U.R.1929B. 
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The largest single item is for alleged “special services Chicago 
office,” in the amount of $2,849.27. Neither the records of the 
company in Montana, nor the testimony of the witnesses for the 
Utility, offer any itemization or reasonable explanation of the 
charge, nor can we from an examination of the transcript of 
that hearing find any such special services. In view of the fact 
that after paying all of the alleged expenses incurred in con- 
nection with the first hearing, the Utility was able to and did 
earn an excessive rate of return, we do not feel called upon to 
say any more than that if the merits of payments to the Chicago 
office for alleged special services become material in any future 
proceeding on the question of whether or not the Utility is 
earning a fair return, before the Commission will accept such 
payments as legitimate operating expenses, it will require proof 
of actual service and evidence of the reasonable value thereof. 
Ordinarily, the costs legitimately incurred in connection with 
a rate proceeding should not be paid out of current revenues but 
should be amortized over a reasonable term of years. 


Docket No. 1028 


[16, 17] In justification of its Schedule 4-A sheet 2, the 
Utility develops of record the fact that it has been engaged in 
the distribution of natural gas at Shelby since the forepart of 
1923; that prior to the month of October, 1928, it was the only 
Utility furnishing such service at Shelby; that during October, 
1928, the Citizens Gas Company completed the construction 
of a distributing system at Shelby and commenced selling natural 
gas in competition with the Great Northern Utilities Company, 
at a schedule of rates lower than the Great Northern’s, the base 
rate of the new company being 15 cents per thousand cubic feet 
lower than that of the Great Northern’s; that with the advent 
of the Citizens Gas Company into the Utility’s field, the Great 
Northern lost to the Citizens Gas Company 137 customers, two 
of which had been recovered at date of hearing, and that in 
order to protect its investment in its gas property at Shelby Jit 
has decided upon a schedule of rates commencing with a base 
rate of 15 cents lower than the base rate of its competitor. No 


evidence was introduced tending to show the Utility’s probable 
P.U.R.1929B. 
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operating revenues and expenses under the new schedule. So 
far as the manager of the Utility was informed by the Chicago 
office where the proposed schedule was drawn, no rate study 
was prepared in connection with the new tariff. In his opinion 
the rate proposed is not a reasonable one from the utility’s stand- 
point but is justified under the competitive conditions existing 
at Shelby. To quote his language from the record: 

“Rate regulation is just and equitable under ordinary con- 
ditions but a competitive situation has arisen at Shelby which 
forces the Great Northern Utilities Company to protect its in- 
vestment in the most thorough manner possible and we are 
willing, if required, to forego for the present the net earnings 
to enjoy the greatest ultimate benefit.” 

He further stated that in the event the Citizens Gas Company 
should meet the new rates as proposed in Schedule 4-A, the 
Utility would propose further reductions. In other words, the 
Utility has thrown down the gauntlet of battle to its competitor 
and insists upon a fight to a finish. 

At the outset, the Utility takes the position that the Public 
Service Commission Act (Chap. 52, Laws of 1913, §§ 3879 to 
3913, inclusive, R. C. M. 1921), does not contain any grant of 
power to this Commission authorizing it to make and enforce 
minimum as distinguished from maximum rates or to prescribe 
specific rates and that a public utility is free to charge any rate 
it may see fit provided that such rate does not exceed a maximum 
reasonable rate. If the Utility is correct in its contention, the 
Commission has no choice in the premises but to approve 
Schedule 4-A as the rates stated therein are admittedly below 
the level of a maximum reasonable rate. 

It, therefore, becomes necessary to examine the provisions 
of the Public Service Commission Act to determine whether 
or not the legislature has in its provision for a comprehensive 
and uniform system of regulation and control of public utilities 
by the state through this specially created tribunal limited the 
Commission in rate matters to the establishment of reasonable 
maximum rates. It is settled law that agencies such as a Public 
Service Commission have “such powers and such only as are 


conferred upon it by statute either expressly or by necessary 
P.U.R.1929B. 
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implication.” (Chicago, M. & St. P. R. Co. v. Railroad Comrs. 
76 Mont. 305, P.U.R.1926E, 415, 247 Pac. 162), and that “the 
Commission is a mere administrative agency created to carry 
into effect the legislative will. It has only limited powers, to 
be ascertained by reference to the statute creating it, and any 
reasonable doubt as to the grant of a particular power, will be 
resolved against the existence of the power.” (State ex rel. 
Thacher v. Boyle, 62 Mont. 97, 204 Pac. 378). 

Section 5 of the act (3883) provides that “the charge made 
by any public utility for any heat, light, power . . .  pro- 
duced, transmitted, delivered or furnished, or for any service 
to be rendered as or in connection with any public utility, shall 
be reasonable and just, and every unjust and unreasonable charge 
is prohibited and declared unlawful.” Section 11 of the Act 
(3891) provides that every public utility shall file with the 
Commission schedules, open to public inspection, showing all 
rates, tolls, charges, which it has established, and that “no change 
shall thereafter be made in any schedule . . . except upon 
20-days’ notice to the Commission, and all such changes shall 
be plainly indicated upon existing schedules, or by filing new 
schedules in lieu thereof ten days prior to the time the same are 
to take effect; provided, that the Commission, upon application 
of any public utility, may prescribe a less time within which a 
reduction may be made; provided, however, that no advance or 
reduction of existing schedules shall be made without the con- 
currence of the Commission.” Section 12 (3892) provides that 
“it shall be unlawful for any public utility to charge, demand, 
collect, or receive a greater or less compensation for any service 
performed by it within the state, or for any service in connec- 
tion therewith, than is specified in such printed schedules, in- 
cluding schedules of joint rates, as may at the time be in force, 
or to demand, collect, or receive any rate, toll, or charge not 
specified in such schedules. The rates, tolls, and charges named 
therein shall be the lawful rates, tolls, and charges until the 
same are changed, as provided in this act.” Section 17 (3897) 
provides, among other things, for the filing of complaints, by 
parties directly interested, against unreasonable or unjust rates 


and for hearings thereon. Section 19 (3899) authorizes the 
P.U.R.1929B. 
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Commission: “If, upon such hearing . . ._ the rates, tolls, 
charges, schedules . . . shall be found to be unjust, un- 
reasonable or unjustly discriminatory . . . the Commis- 
sion shall have the power to fix and order substiiuted therefor, 
such rate or rates, tolls, charges or schedules, as shall be just 
and reasonable.” The same section authorizes the Commission 
to proceed upon its own motion to investigate rates, etc., and 
after a full hearing “by order make such changes as may be just 
and reasonable, the same as if a formal complaint had been 
made.” Section 25 (3905) declares: “All rates, fares, charges 

fixed by the Commission shall be enforced, and shall 
be prima facie lawful, from the date of the order until changed 
or modified by the Commission,” or by order of court upon a 
proper review of the Commission’s actions. 

Construing the act so as to give effect to all its parts, the con- 
clusion appears inevitable that it was the intention of the legis- 
lature to clothe the Commission with the power to regulate rates 
and to fix a specific rate, instead of a mere maximum. The 
provision that we shall have the right to fix and substitute just 
and reasonable rates, after investigation and hearing, for rates 
being charged by a Utility and the express declaration that no 
advance or reduction of existing schedules shall be made without 
the concurrence of the Commission bespeak a legislative intent 
wholly at variance with the Utility’s contention herein. It is 
only reasonable to assume that if the legislature intended that 
the Commission should only have the power to fix maximum 
rates that it would not have placed any restrictions upon reduc- 
tions in rates below the level of existing schedules except the 
requirement that such reductions be filed with the Commission. 
The fact that a reduction in existing schedules cannot be made 
without the concurrence of the Commission clearly indicates 
that such a reduction cannot be made as a matter of right. As 
was pointed out by the supreme court of Montana in Northern 
P. R. Co. v. Bennett, decided December 27, 1928, 272 Pac. 
987, 992: “The requirement that a person must secure leave 
from some one to entitle him to exercise a right, carries with 
it, by irresistible implication, a discretion on the part of the 


other to refuse to grant it, if in his judgment, it is improper or 
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unwise to give the required consent.” In determining whether 
or not the Commission shall concur in a proposed advance or 
reductior in existing schedules, our judgment is to be measured 
by the provision that rates charged by a utility shall be just 
and reasonable—fair to the consumer and fair to the Utility. 

[18, 19] It is conceded that the rates embodied in Schedule 
4-A will not yield a fair return to the Utility. Further, the 
record supports the finding that the preferred rates will not even 
yield enough revenues to defray normal operating expenses, in- 
cluding a fair allowance for depreciation, under existing con- 
ditions at Shelby, nor would they provide sufficient income to 
cover normal operating costs if conditions were the same now 
as they were during the calendar year 1927 when the Utility 
sold more natural gas than it had during any year since its 
entry into the Utility field. Assuming that the Utility has the 
right to waive its right to a fair return, or any part of it, it is 
apparent to us that it cannot waive its rights to such an extent 
as to imperil or impair its ability to render dependable, adequate 
service to the public it serves. It is a primary duty of a public 
utility to properly maintain its plant and equipment to the end 
that it can render adequate service to the residents of the ter- 
ritory it professes to serve. Quality of service and freedom 
from interruptions in service are just as important to con- 
sumers as are reasonable rates. In this modern day communi- 
ties have become so dependent upon services furnished by public 
utilities for the successful prosecution of industries and for use 
in the home that any impairment in efficiency or continuity of 
service would not only result in serious inconvenience but in 
many cases downright hardship. The Utility must look to its 
rates to provide its operating expenses. If they are insuflicient, 
curtailment or entrenchment generally ensues; competent per- 
sonnel is often replaced by mediocre and less expensive em- 
ployees; ordinary repairs are neglected; inferior materials are 
used in making absolutely necessary repairs and retirement of 
units, worn in the service, postponed, all tending to affect the 
quality of the service and to render probable serious interrup- 
tions in the service. So it is perfectly plain to us that any rate 
schedule that would tend to produce such results is detrimental 
P.U.R.1929B. 
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to the public interests and, therefore, unjust and unreasonable. 
By reason of the findings and views hereinabove expressed, we 
conclude that the rates set forth in Schedule 4-A, sheet 2 are 
unjust and unreasonable and we, therefore, decline to concur 
in or approve the same. 

It has been the practice of this Commission in the past in 
cases involving the establishment of rates for utilities engaged 
in rendering the same character of service in the same locality 
to determine a just and reasonable rate for application in the 
particular locality and require both utilities to serve at that rate 
(Public Service Commission v. Blue Flame Gas Co. 19 M. U. R. 
—, P.U.R.1926D, 314}. This same view has been expressed 
by other Public Utility Commissions (Re Los Angeles Gas & 
E. Corp. (Cal.) P.U.R.1927C, 545; Re Southern California 
Gas Co. (Cal.) P.U.R.1919D, 155, P.U.R.1918A, 604; Re 
Street Railway Rates (D. C.) P.U.R.1921E, 13; Pacific Gas 
& E. Co. v. Great Western Power Co. 1 Cal. R. C. R. 203). 

The following quotation from the Blue Flame Gas Case, 
supra, at pp. 319, 320, is apropos of the present situation: 

“However, it has been conclusively demonstrated in almost 
every small community where the experiment has been tried, 
that the grant of franchises to competing public utilities is 
wrong in principle and invariably results in unsatisfactory serv- 
ice. Competition has long ceased to be potent as a regulatory 
factor in public utility operations. Where it was relied upon, 
it proved to be bad in the long run for consumers of utility 
service, as it too often meant duplication of facilities in a field 
not large enough to support more than one company. The usual 
outcome of this was consolidation, followed by recoupment by 
means of high rates of losses due to competition. It has taken 
a long time for the public to understand that competition as a 
regulator of charges in the public utility industry is a failure, 
and even now, the fact is not appreciated by casual observers. 
(1 Spurr on ‘Guiding Principles of Public Service Regulation,’ 
p- 1). 

“We would feel recreant to our duty if we did not in unmis- 
takable terms denounce the admission of competing public utili- 
ties into small communities such fis Kevin. The sooner this 
P.U.R.1929B. 
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idea is abandoned and reliance placed upon the power of the 
state to secure adequate service, and by appropriate rate regu- 
lation curb the natural tendency of monopolies, the better will 
be the service rendered by many public utility owners in small 
Montana towns, whose plans for improving and extending their 
service are constantly harassed by suggestions of the admission 
of competitors. Under existing law the Commission must recog- 
nize the right of both corporations to serve the community of 
Kevin, and in so doing, it must make rates influenced by com- 
petition. Were we to promulgate schedules having exact rela- 
tion to the value of the property devoted by each corporation to 
the service, one schedule would undoubtedly be lower than the 
other, with the result that the utility serving at less cost would 
enjoy a legal advantage over its competitor. Even our wide- 
open system of franchises does not seem to countenance such a 
result. At the very least those who undertake such services are 
entitled to the good faith of city councils and nonconfiscatory 
treatment by this body. 

“In keeping with our recorded practice, we shall approve the 
same rates for both utilities and leave the question of survival 
to the ability of one management or the other to render a superior 
and more attractive service than that rendered by its competitor.” 

Our attention is called to a recent decision of the supreme 
eourt of Utah (Logan City v. Public Utilities Commission, 
P.U.R.1929A, 378, 271 Pac. 961), in which the court was called 
upon to review the action of the Utah Commission in placing the 
municipally owned electric plant of Logan City upon the same 
rate basis as the Utah Power & Light Company, which also 
served consumers residing in Logan City. The action of the 
Commission in so far as it fixed rates for the city of Logan’s 
municipal plant was annulled, the high court holding that under 
the Utah Constitution the Public Utilities Commission had no 
authority to fix rates for municipal plants even though it be as- 
sumed that a municipal plant fell within the definition of a 
public utility as found in the Public Utilities Act. Wholly by 
way of obiter dictum, as we view the decision, a majority of the 
court took the Commission to task for placing the two utilities 
—one privately owned, one publicly owned—on the same rate 
P.U.R.1929B. 
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basis. While there is language in the decision tending to sup- 
port the views herein urged by the Utility, we are not impressed 
with the applicability of that case as a precedent to be followed 
herein for several reasons. In the first place, and this is the 
controlling consideration, the Public Utilities Act of Utah 
(Chap. 47, Laws of 1917), does not contain a provision with 
respect to the right of a Utility to change existing schedules 
such as is found in our law, (cited supra). Under § 3 of the 
Utah Act, it appears that a public utility can change its schedules 
upon 30-days’ notice to the Commission and public in the man- 
ner and form prescribed. There is no provision that the Com- 
mission must concur in changes. Secondly, the fact that the 
dispute was between a municipally owned plant and a privately 
owned utility renders it distinguishable from the instant pro- 
ceeding. As to the suggestion in the decision that the Com- 
mission should have fixed a maximum rate beyond which neither 
competitor could go in establishing rates with the privilege in 
each to render service at a lower rate, we believe it to be wholly 
at odds with the modern trend of thought in public utility regu- 
lation (Idaho Power & Light Co. v. Blomquist, 26 Idaho, 222, 
141 Pac. 1083, 1089, 1090; Guiding Principles of Public Serv- 
ice Regulation, by Spurr, Vol. 1, p. 1). It is particularly so, 
in our judgment, because the Utah Act has the provision requir- 
ing a utility to secure a certificate of public convenience and 
necessity before entering into the public utility field in a given 
territory. Idaho has a Public Utilities Act substantially similar 
to Utah, yet its supreme court, in Idaho Power & Light Co. v. 
Blomquist, supra, draws conclusions as to the effect and intent 
of its act directly at variance with the Utah decision. We quote, 
with approval, from the Idaho decision: 

“, . there never can be any permanent competition in 
matters of this kind. 

“Under these various utility acts, the Commission is generally 
given power to regulate rates and fix a specific rate, instead of 
a mere maximum, and that took away the opportunity for rate 
cutting, one of the principal instruments of warfare between 
such corporations. Under the act in question, the Commission 


is given power to fix the rate absolutely, and neither of the 
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competing companies can charge more or less than the rate 


fixed. 

“The rate to be determined by the Commission in each case 
is a reasonable rate—a rate fair to both the consumer and the 
supplier. . . . 

“Tf rates are absolutely fixed by the Commission, with no 
permission to the utilities corporations to charge more or less, 
the public can receive no advantage from competition. Ex- 
perience shows that while the people, or some of the people, may 
receive a temporary advantage from cut-throat competition, the 
general public can receive no substantial advantage therefrom.” 

See also Economic Gas Co. v. Los Angeles, 168 Cal. 448, 
143 Pac. 717, Ann. Cas. 1916A, 931. 

The matter of prescribing just and reasonable rates under 
conditions of competition such as we find here is not free from 
considerable difficulty. A “just and reasonable rate” within the 
meaning of the statute, supra, is, in the nature of things, in- 
capable of precise definition as is any expression containing the 
words “just and reasonable.” We are constrained to agree with 
the supreme court of Kansas when it says (State ex rel. Hopkins 
v. Southwestern Bell Teleph. Co. 115 Kan. 236, P.U.R.1924D, 
388, 406, 223 Pac. 771): 

“Tf a reasonable rate could be exactly and accurately defined, 
much of the difficulty attending rate regulation would be solved.” 

Perhaps one of the best definitions of a just and reasonable 
rate to be found in the cases is the definition given by Justice 
Swayze in Public Service Gas Co. v. Public Utility Comrs. 84 
N. J. L. 463, 87 Atl. 651, 655, affirmed 87 N. J. L. 581, 94 
Atl. 634, 95 Atl. 1079, where the learned jurist said: 

“The next question is whether the rate fixed was just and 
reasonable. On the one hand a just and reasonable rate can 
never exceed, perhaps can rarely equal, the value of the service 
to the consumer. On the other hand it can never be made by 
compulsion of public authority so low as to amount to confisca- 
tion. A just and reasonable rate must certainly fall somewhere 
between these two extremes, so as to allow both sides to profit 
by the conduct of the business, and the improvements of methods 


and increase of efficiency. Justice to the consumer, ordinarily, 
P.U.R.1929B. 14 
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would require a rate somewhat less than the full value of the 
service to him; and justice to the company would, ordinarily, 
require a rate above the point at which it would become con- 
fiscatory.” 

Substantially, this is the same definition given in State ex 
rel. Hopkins v. Southwestern Bell Teleph. Co. supra, at p. 406, 
where the court said: 

“Neither rates that do not yield a fair return nor rates that 
are prohibitive can be said to be reasonable. 

“A rate that will not permit an adequate return on the value 
of the property used to produce the service for which the rate 
is charged, where the user is not required to pay the full value 
of the service rendered, may safely be said to be unreasonable. 
A rate that is so high that those who are free to accept the service 
or refuse it will refuse to take it rather than pay the rate charged, 
may be safely said to be unreasonable. Somewhere between 
these two extremes lies a reasonable rate. For the purpose of 
this case, a reasonable rate may be defined as one which pro- 
vides an adequate return on the value of the property used in 
producing the service, and which, where patrons may accept or 
refuse the service, as they choose is low enough to induce all 
who desire the service to pay the rate. In this attempt at a 
definition it has been assumed that the telephone exchanges in 
controversy have been built where they were needed; that they 
have been properly constructed; that they were economically 
built; and that they have been well managed.” 

The above quoted definitions and the authorities generally 
recognize the rule that a public service company furnishing 
natural gas (or other product or service) to the public is en- 
titled to a fair rate upon the present fair value of its property 
used and useful in the public service, to be ascertained at the 
time the service is rendered. They also recognize the limitation 
upon this rule, namely, that a Utility will never be permitted 
to charge more than the worth or value of the service which it 
is rendering. (Elkins v. Public Service Commission, 102 W. 
Va. 450, P.U.R.1927B, 270, 135 S. E. 397; Alexandria & W. 
R. Co. v. Railroad Commission, 143 La. 1067, 79 So. 863; 


Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 Sup. Ct. Rep. 
P.U.R.1929B. 
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418; San Diego Land & Town Co. v. National City, 174 U. S. 
739, 43 L. ed. 1154, 19 Sup. Ct. Rep. 804; Covington & Lex- 
ington Turnpike Road Co. v. Sandford, 164 U. S. 578, 41 L. 
ed. 560, 17 Sup. Ct. Rep. 198; Darnell v. Edwards, 244 U. S. 
564, 61 L. ed. 1317, 37 Sup. Ct. Rep. 701; Simpson v. Shepard, 
230 U. S. 352, 57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 48 L.R.A. 
(N.S.) 1151, Ann. Cas. 1916A, 18; Guiding Principles of 
Public Service Regulation, by Spurr, Vol. 3, p. 528; Groninger 
on Public Utility Rate Making, 145; Valuation of Public Serv- 
ice Corporations by Whitten (as revised by Wilcox) § 872). 
Were we to attempt to apply the principle of a fair return upon 
a fair value in this case, we would arrive at a manifestly exor- 
bitant rate. The duplication of plants at Shelby has increased 
the capital investment in property devoted to the public service 
but it has not increased one whit the value or worth of service 
to the consumer. To the extent that the existence of the two 
systems has resulted in the employment of property in the public 
service in excess of that reasonably required in the public serv- 
ice, it presents a case similar to one of overinvestment by a 
public utility, where it is rightfully recognized that the burden 
of overinvestment must not be shifted on to the shoulders of 
the consumers. Unrestricted competition tends to temporarily 
depress rates below the plane of reasonableness. Under free 
competition utilities feel compelled to accept business which 
pays for the direct cost and very little more. On account of 
the difficulty of estimating even the direct cost they sometimes 
accept business at prices returning less than the direct cost. 
Under a system of regulated competition the self-destructive 
nature of free competition is eliminated. Competition becomes 
a matter of furnishing better or more attractive service by the 
respective competitors rather than the sale of products or service 
at lower prices. The reasonableness of the rate charged for 
service is or should be based primarily upon its inherent reason- 
ableness to the consumer. It is inevitable that two companies 
serving a territory that legitimately offers but enough business 
for one of the companies to operate on at a fair profit will have 
to respectively accept a return that will be less than a fair return 


under ordinary conditions. The rate or rates permitted to be 
P.U.R.1929B. 
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charged must, in our judgment, reflect the fair cost of serving 
the consumer plus a fair allowance for return. 

Referring, then, to the situation at Shelby we find from the 
record that the community affords an annual natural gas con- 
sumption of approximately 120,000,000 cubic feet; that natural 
gas is purchasable at the city gates at 7 cents per M cubic feet; 
that by reason of line losses, estimated at 10 per cent, the utility 
is only able to deliver 900 cubic feet of each 1,000 cubic feet pur- 
chased, thereby making the cost per thousand cubic feet of gas 
sold 7.777 cents. 

We know from the annual reports of the Utility as well as 
from some of the exhibits in this record that the experience of the 
utility shows that, exclusive of the cost of gas purchased, it costs 
(without any consideration of cost of maintaining a proper de- 
preciation reserve) from 12.25 cents to 15.49 cents per thousand 
cubie feet of gas sold to do business. The following summary 
illustrates the utility’s experience in this regard. 


M. cu. ft.of Operating costs other Cost per M. 
Year gas sold than cost of purchase cu. ft. sold 
72,233.3 $10,019.03 13.87 cents 

93,246.3 11,670.11 12.51 “ 

102,540.2 2,558.94 12,247 “ 

129,434.4 17,611.97 13.6 ” 

119,611.1 18,528.16 15.49 “ 


“ 


* 12-month period ending August 31, 1928. 


It would thus appear that the cost of gas purchased and cost 
of doing business (taking the average cost above as approximate- 
ly correct), when translated into cost per thousand cubic feet of 
gas sold amounts to 21.32 cents. To this must be added the cost 
of maintaining a proper depreciation reserve fund, a cost uni- 
versally recognized as a proper charge to operating expenses. In 
the former hearing 8 per cent was fixed as the depreciation 
annuity for this Utility. On that basis and our findings above 
a fair allowance for depreciation is $3,383.34. Distributing 
that cost over 120,000 M cubic feet it amounts to 2.82 cents per 
M cubic feet of gas sold. Rate of return at 8 per cent on the pres- 
ent value of the utility’s property amounts to $3,687.33, or about 
3 cents per M cubic feet of gas sold. Aggregating the above 


costs per thousand cubic feet of gas sold, it appears that a 
P.U.R.1929B. 
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schedule of rates that will yield an average revenue of 27.13 
cents per M cubic feet sold would, under ordinary circumstances, 
represent a schedule of rates that is capable of earning enough 
revenues to pay all operating expenses, including depreciation, 
and a fair return upon the value of property necessarily required 
to render adequate natural gas service to the consumers of Shelby. 

A consumers’ analysis compiled by Buck reveals the following 
facts regarding consumption and revenue: 


Block Total M. Per cent of total 
M. cu. ft. cu. ft. sold Revenue Gassold Revenue 


0to 3 1,541.4 $1,564.98 1.23 2.843 
3 to 10 10,739.10 5,550.52 8.54 10.086 
10 to 20 23,895.60 11,513.25 19.02 20.921 
20 to 50 27,345.1 16,784.52 29.72 30.499 
50 to 300 37 ,254.4 14,543.23 29.65 26.427 
Over 300 14,888. 5,075.15 11.84 9.222 

It thus appears that while approximately 58.5 per cent of the 
consumption has been in the blocks below 50,000 cubic feet 
monthly consumption, approximately 64.35 per cent of the 
revenue has accrued from this source. A rate schedule, respon- 


sive to the above analysis, that will yield approximately 27 cents 


per thousand cubic feet of gas sold, should—employing the type 
of block schedule now in effect—be as follows (all rates net 
and subject to a minimum bill of $1.50, the present minimum) : 


First 10,000 cubic feet per month 35¢ per M. cu. ft. 
Next 10,000 cubic feet per month .............s00- 30¢ per M. cu. ft. 
Next 30,000 cubic feet per month ...............05: 274¢ per M. cu. ft. 
Next 250,000 cubic feet per month 25 M. cu. ft. 
All over 300,000 cubic feet per month 223 M. cu. ft. 


This schedule of rates is in our judgment a schedule of just 
and reasonable rates. What rate of return such a schedule will 
yield under the competitive conditions now existing at Shelby 
will depend largely upon the ability of the management to attach 
new customers, increase consumption among present consumers 
and to effect such economies in operation as are consistent with 
adequate service. 

An appropriate order will be entered. 


ORDER 
At a session of the Public Service Commission of Montana, 


held in its office in the Capitol, Helena, Montana, Tuesday, 
P.U.R.1929B. 
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January 22, 1929, present Chairman Boyle and Commissioners 
Young and Dennis, there regularly came before the Commission 
for final action the matters and things involved in Dockets Nos. 
991 and 1028, and it appearing that the Commission has this 
day issued its report herein, which report is hereby referred to 
and of this order made a part, and that all matters and things 
involved have been duly investigated and a public hearing had 
whereat all persons interested had opportunity to appear and 
present their respective interests, and now the Commission being 
fully advised in the premises. 

It is ordered that Schedule 4-A, sheet 2, filed by the Great 
Northern Utilities Company with the Commission on November 
19, 1928, stating rates for natural gas service available for all 
classes of service at Shelby, Toole county, Montana, be not con- 
curred in and that said Schedule 4-A, sheet 2, shall be, and it is 
hereby disapproved and rejected. 

It is further ordered that the Great Northern Utilities Com- 
pany shall on or before the first day of February, 1929, file with 
the Commission a schedule of rates for natural gas service at 
Shelby, Montana, effective as of February 1, 1929, and until 
further order of the Commission, which schedule of rates shall 
be embodied in a tariff known as Tariff No. 4, as follows, to-wit: 


First 10,000 cubic feet per month .................. 35¢ per M. cu. ft. 
Next 10,000 cubic feet per month ..............44.. 30¢ per M. cu. ft. 
Next 30,000 cubic feet per month .................. 274¢ per M. cu. ft. 
Next 250,000 cubic feet per month .................. 25¢ per M. cu. ft. 
All over 300,000 cubic feet per month ............... 223¢ per M. cu. ft. 


Minimum bill $1.50. 


It is further ordered that the secretary shall serve a true copy 
of this report and order upon each of the parties hereto, and that 
the same shall be in full force and effect forthwith according to 
its terms. 


Young, Commissioner, dissenting: I can not agree with the 
majority in ordering in the above rates. I am not concerned 
about the so-called “rate war” in Shelby but am interested in ob- 
taining the very best rates for the consumers, and when a utility 
voluntarily reduces its rates, as in this instance, I am in favor 
of giving the customers the benefit of the reduction instead of 
denying them the relief offered. In my humble opinion, the 
P.U.R.1929B. 
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Public Service Commission Law was not passed to prohibit rate 
reductions. Therefore, I wish to be recorded as voting for the 
approval of Schedule 4-A proposed by the Utility naming 20 
cents per M cubic feet for the first 300,000 cubic feet, and 15 
cents per M cubic feet for all over, which is almost 100 per cent 
lower than the rates ordered established by the majority of the 


Commission. 





WEST VIRGINIA PUBLIC SERVICE COMMISSION, 


RE NEW-KANAWHA POWER COMPANY. 


Water power — Notice to Federal Commission — Navigability of 
streams. 

A memorandum of the acceptance of the application by a State 
Commission of a hydroelectric company proposing to develop certain 
power sites was made to the Federal Power Commission, pointing out 
that the streams to be exploited were of themselves not navigable and 
would not have any effect upon the navigability of any other streams 
used and useful in intrastate, interstate, or foreign commerce, and 
requesting due faith and credit for the jurisdiction and exercise there- 
of by the State Commission. 


[January 3, 1929.] 


Memoranpum of the West Virginia Public Service Commis- 
sion to the Federal Power Commission. 


By the Commission: The Public Service Commission of 
West Virginia having heretofore furnished the Federal Power 
Commission with copies of the application and general plans 
and drawings of New-Kanawha Power Company, a corporation, 
in Case No. 1863 on the docket of said Public Service Commis- 
sion, being an application under the Water Power Act of said 
state for a permit to construct, maintain, and operate a dam, 
hydro-electric plant and tunnel on New river, in Fayette county, 
West Virginia, known as Gauley Junction Dam, and like docu- 
ments and papers in Case No. 1864, an application for a permit 
for a similar hydroelectric development known as Hawks Nest 
dam, also on New river, in Fayette county, West Virginia, also 
having furnished said Federal Power Commission copies of the 


report of the said Public Service Commission upon the hearing 
P.U.R.1929B. 
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and investigation of said applications and copies of the orders 
made by said Public Service Commission on the 8th day of 
December, 1928, P.U.R.1929A, 477, granting said permits and 
prescribing the terms, conditions, stipulations, agreements, and 
limitations thereof (P. S. C. W. Va. Bulletin No. 115), now 
has the honor to file herewith, and furnish to the Federal Power 
Commission, a copy of the written acceptance of said permits 
and of the terms, conditions, stipulations, agreements and limita- 
tions thereof, duly executed by said New-Kanawha Power Com- 
pany and filed with said Public Service Commission: all said 
papers and documents being so furnished the Federal Power 
Commission in conformity with the desire of said Public Serv- 
ice Commission to co-operate with the Federal Power Commis- 
sion in the fullest possible manner to the end that the comity 
so essential to the discharge of public duties imposed by law upon 
Federal and state agencies may be maintained, and that govern- 
mental regulation and control of hydroelectric development may 
not be hampered, and the economic advantages of such develop- 
ment to the citizens of the state of West Virginia may not be 
dissipated, by conflict of authority or duplication of such regula- 
tion and control. 

In pursuance of said policy, which is also understood to be 
adhered to by the Federal Power Commission, the Public Serv- 
ice Commission of West Virginia respectfully represents: 

I. That the water power project so authorized under and pur- 
suant to the laws of the said state is the same project concerning 
which said New-Kanawha Power Company filed with said Fed- 
eral Power Commission a Declaration of Intention pursuant to 
the provisions of § 23 of the Federal Water Power Act on the 
9th day of May, 1927, requesting that an investigation be made 
to ascertain whether or not the interests of interstate or foreign 
commerce would be affected by said proposed construction. 

II. That said Public Service Commission has assumed juris- 
diction of the subject matter involved in the development of said 
hydroelectric works, and, pursuant to the duty laid upon it by 
the laws of said state, has fully investigated, among other things, 
the following subjects in relation thereto: 


(1) Whether or not the said New river is a navigable stream, 
P.U.R.1929B. 
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and, if so, in what respect the construction of the proposed works 
would affect the navigability of said river. 

(2) Whether or not the construction, maintenance, and oper- 
ation of said dams and works will affect the navigability of any 
other stream used and useful in intrastate, interstate, or foreign 


. commerce, 


III. That such investigation resulted substantially in the fol- 
lowing findings of fact: 

(1) That said New river is not a navigable stream. 

(2) That the construction, maintenance, and operation of said 
dams and works, or of either of them, under such permit as might 
be lawfully granted under the laws of said state, will not result 
in any impairment of navigation upon the Great Kanawha river, 
which is formed by the confluence of the New and Gauley rivers, 
and which is the only other stream that can be affected by such 
works. 

IV. That the Public Service Commission has issued permits 
according to the tenor and effect of the Water Power Act of said 
state to New-Kanawha Power Company for the construction, 
maintenance, and operation of said dams and works for the de- 
velopment of hydraulic power and hydroelectric energy for sale 
to the public for the period of fifty years; and by the acceptance 
thereof and of the conditions, stipulations, agreements, and lim- 
itations lawfully imposed upon said permittee by the express 
terms of said permits, the New-Kanawha Power Company has 
voluntarily agreed and stipulated, among other things, that the 
state of West Virginia by its proper authority shall at all times 
have and freely exercise the powers, authority, and jurisdiction 
tv regulate and control the construction, equipment, maintenance, 
and operation of said dam, hydroelectric plant, and tunnel so as 
to conserve and protect all public and private rights in the waters 
of the state, to promote the improvement of and prevent impair- 
ment to navigation on any stream affected thereby, and to pro- 
tect life, health, and property. 

V. That the state of West Virginia by its Public Service Com- 
mission, whose duty it is, among other things, to investigate, 
ascertain, and determine all reasonable methods of construction, 
equipment, maintenance, and operation of any dam and improve- 
P.U.R.1929B. 
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ment so as to conserve and protect all public and private rights 
in any of the waters of the state, promote and improve naviga- 
tion, and protect life, health, and property, stands willing and 
able, at any time, in the interest of public safety or public rights, 


to order and require anything reasonably necessary to protect 
interstate or foreign commerce on the Great Kanawha river or 
elsewhere within the state; and for such purpose it invites the 
agents and officers of the United States, as well as the officers of 
said state, to bring to its attention any failure on the part of 
said New-Kanawha Power Company to comply strictly with the 
said terms and agreements of said permits or with the laws of 
the state of West Virginia. It respectfully submits that the laws 
of said state, and the said permits so lawfully granted the New- 
Kanawha Power Company, are ample to prevent the construc- 
tion, equipment, maintenance, or operation of said dams and 
works from interfering in any manner with interstate or foreign 
commerce by virtue of navigation on any stream to be affected 
thereby. 

Wherefore, the Public Service Commission of West Virginia 
respectfully urges that full faith and credit be accorded the laws 
of the said state of West Virginia, and the lawful acts and do- 
ings of its regularly constituted authorities, in the premises, and 
that the Federal Power Commission do not undertake to assume 
jurisdiction of said proposed hydroeiectric development on said 
New river. 





TENNESSEE SUPREME COURT. 


TENNESSEE EASTERN ELECTRIC COMPANY. 
v. 
HARVEY H. HANNAH et al. 


(— Tenn. —, 12 S. W. (2d) 372.) 


Courts — Equity jurisdiction — Declaratory judgments. 

1. The chancery court, rather than a law court on certiorari, has 
jurisdiction to render a declaratory judgment on the propriety of the 
action of the Commission in denying a certificate of convenience and 
necessity for the development of water power, p. 220. 

P.U.R.1929B. 
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Appeal and review — Declaratory judgment — Chancery court. 

2. The necessity for obtaining a certificate from the Commission 
by an applicant contemplating a hydroelectric project, in order that it 
might proceed with proposed development is a sufficiently matured and 
controversial matter for the rendering of a declaratory judgment on 
the propriety of the Commission’s action by the chancery court, p. 220. 

Certificates — Commission powers — Conditions — Rate base. 

3. A condition exacted by the Commission as a necessary precedent 
to the obtaining of a certificate to develop water power, that water 
power value, as separate and distinct from the value of the land and 
structures thereon, should not be embraced within the rate base, is 
unreasonable and unenforceable, p. 222. 

Certijicates — Commission powers — Conditions — Taxes. 

4. A condition exacted by the Commission as a necessary precedent 
to the granting of a certificate to develop water power, that the ap- 
plicant pay to the state a certain amount of money per kilowatt hour 
of current generated by such development, is unreasonable and un- 
enforceable, p. 222. 

Certificates — Commission powers — Conditions — Recapture pro- 
vision, 

5. A condition exacted by the Commission as a necessary precedent 
to the issuance of a certificate to develop water power that the state 
should reserve the right to recapture the sites at the expiration of 
fifty years, without any provision for compensation in such an event is 
unreasonable and unenforceable, p. 222. 

Public utilities — Right to do business — General powers of Com- 
mission. 

6. The right of public service corporations to do business within 
the state is conferred by statute and does not come from the Public 
Utilities Commission, p. 222. 


[December 22, 1928.] 


AppraL by the Commission from decree of chancellor of the 
county equity court refusing to enjoin action of the Public 
Utilities Commission but reversing certain holdings of the Com- 
mission; chancellor’s decree affirmed. 

Appearances: Alfred A. Gillette, of Boston, Cox & Taylor, 
of Johnson City, and Cornelius & Wade, of Nashville, for appel- 
lant; Roberts & Roberts, of Nashville, and Roy H. Beeler, of 
Knoxville, for appellees. 


Chambliss, J.: Complainant is a public service corporation, 
chartered in Massachusetts and domesticated in Tennessee, own- 
ing and operating hydroelectric plants in upper East Tennessee 


and supplying electricity in that section of the state. The de 
P.U.R.1929B. 
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fendant Railroad and Public Utilities Commission, having issued 
a citation to the complainant to appear and show cause why a 
certificate of necessity and convenience should be issued to it to 
make certain developments in the Holston river, this bill was 
filed, challenging the jurisdiction of the Commission to require 
complainant to apply for a certificate of necessity and conveni- 
ence, and challenging also the validity of provisions incorporated 
by the Commission in the forms promulgated by it, and required 
by its order to be agreed to by the applicant as a condition pre- 
cedent of the consideration by the Commission of any applica- 
tion by complainant for said certificate. A declaratory judg 


ment was sought, defining the rights of the parties, and as a basis 
of the asserted right to such a judgment it was alleged that ap- 
plication for a permit, or permits, by complainant was pending 
before the Fedcral Water Power Commission, essential to the 
proposed projects for development of water power; that valuable 
rights were involved ; that favorable action by the Federal Water 


Power Commission was dependent upon the obtaining of certain 
preliminary evidences of approval from the proper state author- 
ities; and that the initial conditions imposed by the form of 
application proposed and required by the defendant Commission 
were arbitrary and unreasonable, and exacted the relinquishment 
in advance of constitutional rights. 

The chancellor sustained a demurrer filed by the Commission 
in so far as it went to the right of the Commission to issue, and 
the obligation of the complainant to obtain, a certificate of neces- 
sity and convenience as a condition of proceeding with the power 
developments proposed; but he was of opinion that the making 
of the rules and regulations challenged was a legislative rather 
than judicial function, and, therefore, subject to review in his 
court, and, holding the case a proper one for a declaratory judg- 
ment, proceeded to pass upon and adjudge with respect to the 
various provisions of the form promulgated by the Commission. 
He found certain of the rules properly subject to objection as 
unreasonable and beyond the power of the Commission to pro- 
mulgate. 

[1,2] The chancellor held that the Commission was within its 


jurisdiction in exacting that the complainant must procure the 
P.U.R.1929B. 
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issuance of a certificate of necessity and convenience before pro- 
ceeding, and that holding was not appealed from and is now the 
law of the case. The appellants insist (1) that the chancery 
court was without jurisdiction, the remedy being exclusively by 
certiorari in a court of law; (2) that no case for a declaratory 
judgment is presented, both because there is no sufficiently ma- 
tured controversy, in that complainant had not obtained essen- 
tial preliminary grants from the Federal government, and for 
lack of a contradictor; and (3) that the chancellor was in error 
in his holding as to three rules adjudged by him to be unreason- 
able and invalid. The substance of these will be hereinafter 
stated. 

Without elaborate discussion, we are of opinion that the chan- 
cellor was correct in holding, both that the chancery court had 
jurisdiction, and that a case for a declaratory judgment was 
fairly made. In Re Cumberland Power Co. 147 Tenn. 504, 511, 
249 S. W. 818, is authority for the first proposition. That which 
is sought to be reviewed in this proceeding is the power exercised 
by the Commission in making rules for the future, which is a 


legislative function, not a decision of any controversies arising 
under its rules, which is a judicial or semijudicial, function. 


Nor can we say that the chancellor has gone beyond the limits 
of his discretionary power in holding the case presented to be 
the proper subject of a declaratory judgment. “This court is 
committed to a liberal interpretation of the Declaratory Judg- 
ments Act.” Hodges v. Hamblen County, 152 Tenn. 395, 277 
S. W. 901. His holding that the Commission had the power to 
require the complainant to obtain from it a certificate is unap- 
pealed from. We think the necessity for the obtaining of a cer- 
tificate, in order that it might proceed with the proposed devel- 
opments, was made sufficiently to appeal. It was fairly shown 
that the developments projected could not be proceeded with in 
compliance with Federal requirements until state authority had 
been obtained. Complainant was confronted with the alternative 
of making application for this certificate on the conditions ex- 
acted by the rules promulgated by the Commission, which it was 


alleged exacted in advance the surrender of valuable property 
P.U.R.1929B. 
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rights as a condition, or of abandoning at great sacrifice its proj- 
ect. And the Commission, whose rules were challenged, repre- 
sented by the Attorney General, seems to us to be a proper con- 
tradictor, so that the controversy was actual, with a real party 
defendant. Parties representing real interests were thus arrayed 
on both sides of a substantial controversy. 

[3-6] We come now to consider the opinion announced by the 
chancellor with respect to the three rules or regulations as to 
which his judgment is here challenged. 

These rules, lettered in the Commission’s regulations (c), 
(f), and (h), embrace matters thus stated in the brief of learned 
counsel for the appellants, complained of in their last three as- 
signments of error: 

‘“‘(a) Can the Commission legally say, at the time of the appli- 
cation for a certificate of convenience and necessity, that water 
power value, as separate and distinct from the value of the lands 
and structures thereon, shall not be embraced within the rate 
base? In other words, that ‘water power value,’ as separate and 
distinct from the value of the land itself, shall not be embraced 
within the rate base. 


“(b) Can the Commission legally say that the applicant for 
a certificate shall pay to the state of Tennessee not less than one 
mill per kilowatt hour of electricity generated by the hydroelec- 
tric development for which he secured a certificate ? 


“(e) Can the Commission say that the state reserves the right 
of recapture at the expiration of fifty years on the terms set out 
in the certificate of convenience and necessity ?” 

It will be borne in mind that these rules require, as a condi- 
tion precedent to the consideration by the Commission of an ap- 
plication for a certificate of necessity and convenience, that the 
applicant agree in advance, (c) to the fixing of a basis for future 
determination of values and rates involving valuable rights; (f) 
to the payment of a certain fixed charge; and (h) to such rights 
of recapture after fifty years by the state as the certificate when 
issued may prescribe. By this requirement of an advance or pre- 
liminary agreement by the applicant against its interest, and 
waiving or conceding its valuable rights, the applicant was de- 
P.U.R.1929B. 
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prived of all opportunity for a hearing before the Commission, 
or otherwise, or elsewhere, of its day in that or any other court. 

The right of a water and electric light, heat, and water power 
company to do business in Tennessee and in the towns and coun- 
ties thereof—its privilege or franchise—does not come from the 
Railroad and Public Utilities Commission. Such privilege or 
franchise is conferred and the terms stated by the provisions of 
the statutes contained in Thompson’s Shannon’s Code, § 2489a 
et seq. If the company is a foreign corporation, such privilege 
or franchise is derived from the statutes just cited and from those 
carried into Thompson’s Shannon’s Code at § 2545 et seq. 

Section 3 of Chap. 49 of the Acts of 1919 defines public utili- 
ties, over which the Commission is given jurisdiction, as those 
operating “under privileges, franchises, licenses, or agreements, 
heretofore granted, or hereafter to be granted, by the state of 
Tennessee or by any political subdivision thereof.” 

Having obtained its privilege or franchise under the foregoing 
statutes, the public utility is confronted by § 7 of Chap. 49 of 
the Acts of 1919, containing the following: 

“That no privilege or franchise hereafter granted to any pub- 
lic utility as herein defined by the state of Tennessee or by any 
political subdivision thereof shall be valid until approved by said 
Commission such approval to be given when, after hearing, said 
Commission determined that such privilege or franchise is neces- 
sary and proper for the public convenience and properly con- 
serves the public interest, and the Commission shall have power, 
if it so approves, to impose such conditions as to construction, 
equipment, maintenance, service or operation as the public con- 
venience and interest may reasonably require. — 

By this section, the Commission is given power, after hearing, 
to directly impose, as a prerequisite to its approval of the privi- 
lege or franchise, conditions as to construction, equipment, main- 
tenance, service, or operation. The primary purpose of these 
requirements is to promote the public comfort and safety. Rules 
(c), (£), and (h) are obviously not conditions of this class, but 
are designed to serve the pecuniary interest of the public. Ex- 


pressed authority for their imposition is not to be found in the 
P.U.R.1929B. 
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statutes setting up the Railroad and Public Utilities Commis- 


sion. 

Nevertheless, by § 7, supra, the Commission is given power, 
after hearing, to approve a privilege or franchise, if the Com- 
mission determines such privilege or franchise is necessary and 
proper for the public convenience and properly conserves the 
public interest. It would seem that the implied power to with- 
hold its approval of the privilege or franchise until the public 
interest is properly conserved authorizes the Commission indi- 
rectly to impose upon the public utility conditions of the ten- 
dency of rules (c), (f), and (h). Just what conditions the Com- 
mission may impose, directly or indirectly, upon the exercise of 
such a privilege or franchise, we are not called upon to declare 
in this case. Section 7 provides for a hearing before a privilege 
or franchise may be approved or disapproved, and we are satis- 
fied the Commission is without power to exact, in advance of a 
hearing, such obligations as are contained in rules (c), (f), and 
(h). 

The chancellor was of opinion that all three of these rules were 
unreasonable and unenforceable, for reasons ably set forth by 
him. Whatever may be said as to the merits of the questions 
arising thereunder, and the rights of the state and powers of the 
Commission, it seems clear to us that it is unreasonable to require 
that an applicant, shall in advance and without a hearing com- 
mit itself irretrievably with regard thereto. We deem it suff- 
cient for the present situation to adjudge with respect to the right 
of the Commission to exact in advance agreements from the ap- 
plicant touching these matters, leaving open for future disposi- 
tion, first by the Commission itself, and then by the courts, if 
review is sought, such issues as may arise. We are of opinion, 
therefore, that the said rules and regulations should be so amend- 
ed as to permit the filing of an application, and its consideration 
by the Board without an exaction of the waiver agreements now 
provided for thereby. 

With the modification indicated, the decree of the chancellor 
is affirmed. 

P.U.R.1929B. 











